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AD VER TISEMENT. 



No translation of M. Cottu's Work having 
been made in a regular shape, the following 
is an attempt to supply the desideratum. 
The subjects treated are those the most in- 
teresting to an Englishman, — ^the laws relating 
to life, and the constitution of his country. 
The great celebrity of the original prevents 
the necessity of any reflexions. It is one 
continued panegyric upon our political and 
social institutions, accompanied throughout 
with admiration and regret on the part of the 
Author, — admiration of their beauty, order, and 
peculiar aptitude to make a nation happy ; re- 
gret that his own country should be so defi- 
cient in the elements of sound and efficient 
polity. 

It has been the Translator's object to make 
the subjects read smoothly on, by avoiding 
such technicalities as might embarrass the 
general reader. 
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PREFACE, 



Sent to England by the government to sttidy 
the mechanism and operation of the trial by 
jury, 1 now offer to the public the result of taf 
investigations. The English trial by jury, as 
may be seen by the perusal of the following 
pages, is so intimately connected with every 
other political institution, that it appeared to 
me impossible to have a full idea of it^ without 
some previous acquaintance with the general 
spirit of the English constitution. To obtain 
,this, my first object was to form a connection 
with persons the best informed on the laws of 
their country ; and then it was 1 felt the peculiar 
value of the letters of introduction which I had 
received to the Marquis of Lansdown* That 
illustrious nobleman, who^e house presents a 
point of union for the most distinguished per* 
sonages, had the kindness to introduce me to 
Mr* Scarlett, one of the most eminent counsel 
of the northern circuit, now a member of par* 
liament, and marked out^ by his great talents^ 
as the future successor of his illustrious friend^ 
Sir Samuel Romilly* Mr* Scarlett persuaded 

b2 



via PREFACE. 

me to accompany him on his circuit, as the 
most certain means of becoming acquainted 
with all the particulars I was desirous of know- 
ing; promising to aid me by his advice, and 
explain any difficulties that might be encoun- 
tered in my researches. The English govern- 
ment, too, had the goodness to recommend me 
to the two judges, Wood and Bailey, who were 
to hold the assizes of the northern circuit; and 
these gentlemen, in addition to their private 
attentions, gave the requisite orders to furnish 
me with all the documents I might wish to 
consult. The counsel of the circuit likewise 
kindly offered to give me any explanation that 
might be required. Lastly, Mr. Scarlett's son 
had the great condescension to act as my 
interpreter, accompanying me to the undershe- 
riff to inspect the jury books, and visiting with 
me the various prisons that lay in my road. 

The present work is, therefore, less the off- 
spring of my own reflexions, than a collection 
of opinions received from persons the best in- 
formed on the subjects here treated. I have 
done every thing to obtain a right meaning of 
their words ; I laid before them, separately, 
the same points on which I had any doubt; 
and I never failed to have every difficulty 
cleared on which their opinions differed. 
When my work was completed, I submitted 
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it to Mr. Grey,* a young barrister of the greatr 
est promise, and afterwards to Mr. Scarlett, 
who kindly snatched a moment from his nu- 
merous avocations to point out such errors as 
had escaped me, and even to furnish me with 
some notes on the spirit of the Bnglish co&* 
stitution. 

I therefore offer this work to the public with 
the confidence of having neglected nothing 
that depended on myself, to render it worthy 
of their attention; and I think I may assert, 
that, in default of any other merit, it will be 
found to possess the greatest correctness. I 
can moreover say, with the most conscientioiw 
sincerity, that I think I have not flattered the 
English; and if I have shown for their char 
racter and institutions an esteem which wiU 
perhaps appear extravagant, in our present 
state of prejudiced feehng against them, that 
esteem is the result of my intimate conviction, 
that that people have raised higher than any 
other the science of genuine liberty, and the 
civil virtues requisite for its maintenance. In 
the comparison which I was called upon to 
make between their criminal system and our 
ovm, it was my duty to tell the truth, such as 

* Now Sir Charles Grey, and appinnted a Judge at the 
Court of Madras. 
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it appeared to me, without inquiring whether it 
was of a nature to strengthen or weaken the' 
high opinion which so many other advantages 
justly give us of the greatness of our own na- 
tion. I can never think, that flattery, consi- 
dered so mean a vice with respect to an indi- 
vidual, can be such with respect to his country* 

I thought further, that it might not be un- 
profitable to give a slight sketch of the public 
and private manners of the English nation, 
because we can never be really acquainted 
with a people's laws whilst ignorant of the 
spirit in which they are executed. That too 
which renders the manners of the English 
the most worthy of praise, being derived from 
tlie influence of their constitution, rather than 
the effect of climate, it occurred to me that 
guch a picture might peculiarly interest us. It 
will show what, by the daily action of our new 
institutions, our present manners will infallibly 
one day become; or, if those institutions are 
doomed to experience insuperable obstacles in 
our old prepossessions, it will exhibit the new 
manners which, by a bold effort over ourselves, 
we ought to adopt, in order to preserve our 
liberties. 

The work concludes by a rapid exposition 
of the improvements which appeared to me 
susceptible of being grafted on our criminal 



PREFACE. XI 

laws. I have pointed out, . without reserve, ail 
existing, abuses, heedless of the clamour and 
perhaps animosity, jL might excite againai 
me. It was. my wish that, at the momeiit 
when the lattention pf the Chambers was abaul 
tq be called to the revision of our cri^iiiial pr04 
cedure, they should know its real state. 1 wm 
not unaware that, if my wprk might, in aome 
respects, appear worthy of public interest, it 
would probably become an object of censure 
to all parties. Some will see in it a design to 
prepare the public mind for the yoke of a new 
aristocracy; by others, on the contrary, it 
would be considered written with the view of 
stirring up the people to demand fresh securi- 
ties from the crown ; but I shall console my- 
self with the reflexion that T have performed 
the part of a good member of community; and 
that perhaps the example of a nation so long 
subjected to a criminal system full of gentle^ 
ness and mercy, may have some influence on 
our old and barbarous practice; that it may 
soften our harshness, and induce us to make 
the alterations so imperiously demanded by the 
honour of our national character. If I am mis« 
led in the expectation of the advantages to be 
found in the adoption of some parts of the 
English process, my error springs from good 
faith, and not from any sort of infatuation for 
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foreign institutions. But the prompt opera- 
•tion of those institutions, compared with the 
lumbering action of ours, has produced so for- 
cible an impression on my mind, that I could 
not refrain from ardently wishing that we 
might in part appropriate them, in order that 
our criminal process might in its turn become 
to foreigners an object of envy and emulation. 



ON THE 

ADMINISTRATION 

OF 

CRIMINAL JUSTICE 

JjY ENGLAND. 



CHAPTER I. 

PRELIMINARY OBSERVATIONS. 

To be able to form a correct idea of the cri- 
minal procedure established in England, it is 
necessary to have some previous acquaintance 
with certain civil and political institutions 
which exercise a considerable influence over 
many parts of this procedure. 

Property is not equally divided in England, 
as in France, among all the children of the 
same family. Nearly all the great estates are 
entailed ; and in every class of society, from 
the nobleman down to the meanest citizen, the 
law of inheritance has given to the eldest the 
whole of the real estate, leaving only the per- 
sonal property to be divided among the rest 
of the children. It is true, also, that it gives 
parents the unlimited disposal of the whole of 

B 



2 ON THE ADMINISTRATION 

their property, according as they may judge 
proper. But it is extremely rare that they 
avail themselves of this liberty to apportion 
it equally; and although it be difficult to 
assign precisely what may be the share of the 
younger children, since that depends on the 
caprice or private feelings of the testator, it 
it may yet be affirmed that it always greatly 
inferior to that of the elder. 

Thus the customs of the nation, far from 
being in opposition to the law, are, on the 
contrary, in conformity with its spirit; and in 
every family, the principle of the inequality 
of partition, and of almost the whole of the 
real estate devolving to the eldest son, is irre- 
vocably established. 

This law and these customs are productive 
of great results. 

The most important of all is to attach each 
family, not only to the estate, but even to the 
county in which it is situated ; and this attach- 
ment becomes a feeling so powerful, and, as it 
were, so sacred, that there is to be found a 
great number of estates that have continued in 
the same family from the time of the conquest. 
All take a pleasure in ornamenting and im^ 
proving possessions which they know will pass 
to their remotest posterity: the consequence 
of which is that no country in the world pre- 



OF JUSTICE IN ENGLAND. 3 

sents a more delightful picture than the couii- 
try parts of England. They are all studded 
with parks kept in the most perfect order, and 
enlivened by the motions and gambols of a 
multitude of domestic animals that graze about 
in freedom. Every land-owner takes as much 
pride in his garden as in his house, and would 
feel ashamed of showing it to a stranger in a 
state of slovenliness or neglect. The master's 
eye has always the same vigilance, because the 
master never grows old. When age begins to 
render him indifferent to the enjoyments of. 
this world ; when the earth in vain presents 
to him her seductive charms, and he attaches 
importance to that only which pertains td 
eternity, he is replaced by his eldest son, 
whom youth still connects with things here 
below, and who, being set apart as the next 
possessor of the family estate, displays in the 
management of it a watchfulness the more 
active in proportion to his father's rapid ap* 
proach to the close of his career. 

Yet it is not merely to this order of inherit- 
ance that we should attribute the practice of 
the English of passing the greater part of the 
year upon their estates, since in the provinces 
of France, where the same order of succession 
was formerly established, land-holders were 
nevertheless in the habit of shutting themselves 

B 2 



4 ON THE ADMINISTRATION 

up in towns, and of fixing there the principal 
place for transacting their affairs. This cus- 
tom is likewise the result of all their municipal 
institutions, which, as I am about to show, 
bestow on the chief personage of each county, 
not merely the almost entire administration of 
the province, but moreover the settling, divi- 
sion and employment of a great part of' the 
rates ; the maintenance of public tranquillity ; 
and the distribution of justice. 

It is the prospect of these municipal digni- 
ties which, with the effect of the system of in- 
heritance just explained, keeps each land-hold- 
er on his property, inducing him to prefer his 
abode there, enlivened and filled with a thou- 
sand various interests, to that which he might 
pass in town, where it would be consumed in 
insipid pleasures and frivolous occupations. 

Thus the great and important class of land- 
owners, far from being pent up in a few con- 
fined spots, is found almost uniformly spread 
over the whole face of the empire, contri- 
buting to the dissemination, even in the most 
remote places, of instruction and good manners, 
together with the agreeable and useful inven- 
tions that may be acquired during winter in the 
capital. This primary effect of the influence 
of men of property upon the great body of the 
people is strikingly remarkable to a foreigner. 
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In travelling through England he is surprized 
at the absence of that provincial air so con* 
spicuous every where else. From one end of 
the kingdom to the other, he finds nearly the 
same dress, the same habits, the same cleanli- 
ness, the same carriages, and almost the same 
language. The nation does not appear to be 
a collection of different nations, vainly united 
under the same government, yet still separated 
by their ancient manners and customs. The 
w^hole English people seem to form but one 
single people, submitting to the same laws, 
animated by the same institutions, proud of 
the same rights, linked together by the same 
interests, the same desires, and, if you please, 
by the same prejudices. 

Their occupations on their estates are in 
conformity with the object they have in view, 
or with that which they have already attained, 
namely, the acquirement in the county of some 
of those administrative employments, set apart 
for the most distinguished land-holders, as, 
for instance, that of grand jurors. This de- 
sire induces them to attract public attention 
and regard by every possible means ; by ex- 
emplary conduct in their domestic affairs, ex- 
actness in fulfilling their duties as members of 
the community, by universal kindness to their 
inferiors, and by great agricultural under- 
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takings. They impose on themselves the ob- 
ligation of contributing, as far as they can, to 
the splendour of county festivals, to certain 
customary concerts, to horse-races, and the 
balls given at the period of the assizes. They 
regard these recreations as family festivities ; 
they hasten to subscribe towards defraying 
their expenses, and they appear at them in 
their most elegant equipages, accompanied by 
their wives and daughters. Lastly, they take 
part in the political meetings of the county, 
and endeavour to distinguish themselves, if 
not as orators, at least as persons versed in 
the knowledge of the laws, and the true 
interests of their country. 

The life which they pass in the country is not 
of that monotonous kind attached almost al- 
ways to limited situations; on the contrary, 
their eagerness for public esteem keeps it in a 
gentle agitation ; and it is thus that a new 
family, recently settled in a county, at first 
bounded in its views, is satisfied with civilities 
and invitations ; becoming by degrees more dif- 
ficult, it seeks for local titles and dignities ; at 
length, encouraged by success, it aspires if not 
to the high honour of a seat in parliament, at 
least to that of exercising a great influence 
over the elections. 

But if the great land-holders, for the fur- 
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therance of their ambition, experience the canr 
stant necessity of public favour, they have, in re^* 
turn, an invaluable advantage in finding no 
impediments to it in exclusive privileges, cal- 
culated to make them objects of universsd 
jealousy. 

There is in England no nobility properly 
so termed, in the sense which we affix to the 
word. Birth, there, confers no title, no right, 
no prerogative whatever, except on families in- 
vested with the peerage. The English know 
nothing of two distinct classes as in most of the 
states of Europe, one noble, the descendants 
from the ancient conquerors, the other com- 
moners, the offspring of the conquered, per- 
petuated from generation to generation, with- 
out the power of ever being mingled together. 
The word gentlemauj in the sense in which we 
understand it, is unknown in England, scarce- 
ly is it comprehended there. 

The English acknowledge as noble, Twble- 
men, none but members of the House of Peers, 
and their eldest sons, appointed for the peer- 
age.* The latter have not even the right of 

* It is not quite the same in Ireland and Scotland. At 
the time of the union, as all the Irish and Scotch peers 
could not make part of the House of Peers of the king- 
dom, it was stipulated that only a limited number should 
be admitted, viz. twentyieight for Ireland, and sixteen for 
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taking the title of Lord, and if given to them it 
is merely by courtesy, and the title is not ac- 
knowledged in law : they are designated in the 
courts, simply by their family names, to which 
are added these words : commonly called Lord 
so and so. 

In a case where a member of the House of 
Peers has several titles, and where he is at 
once a duke, marquis, and earl, these titles 
are assumed in succession by the eldest son, 
grand-son, and great grand-son. His younger 
children have merely the privilege of prefixing 
to their names the title of Honourable. But 
as to the junior offspring of his eldest son, or 
those of his younger children, they can take 
only their plain family names.* 

There are likewise titles granted to persons 
who are not noble, comprised in the class of 
commoners: some of these titles are hereditary, 
others personal. 

The only hereditary title, next to that of 
Lord,! is that of Baronet: it is conferred by 

Scotland. These peers, representing in the Imperial Par- 
liament, the Irish and Scotch peerage, are nominated for 
life only, or for one session of parliament. 

* A duke and marquis's younger children nevertheless 
keep the title of Lord, which they receivp by courtesy, in 
contradistinction to those of an earl, viscount, and baron. 

t There is another title of honour known in England, 
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the King on such as have rendered services to 
the state, in whatsoever capacity or situation.* 
This title descends to the eldest son, alone, 
the younger sons receiving no particular qua- 
lification. 

The remaining titles are entirely personal. 
The first, that of Knight^ is also conferred 
by the King, either by his own will, as a re- 
ward, or on request made to him for it : the 
other. Esquire, is generally given to all land- 
holders, as well as to individuals belonging 
to a liberal profession, as lawyers, physicians, 
bankers, merchants, &c. None but the wives 
of baronets and knights have a right, with 
those of noblemen, to take the title of Lady. 

All other persons are gentlemen^ correspond- 
ing to our word Monsieur^ and this denomina- 
tion is given to the people themselves, when 
addressed at election time. 

These ranks, as well as those given by 

which, although personal, comes immediately after that of 
Lord, namely, that of Banneret, It should be conferred by 
the King in person on the field of battle, in the enemy's 
presence. But this title is fallen quite into desuetude, the 
King having no longer occasion to command his armies in 
£ngland, and not being permitted to command them abroad. 
* The Lord Mayor of London is sometimes made a 
baronet when he goes out of office. The Prince Hegent's 
physician was invested with the title in October, IBID. . 
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public situations, are fixed by a regulation 
rigorously adhered to even in private parties, 
and which prevents every misunderstanding 
that might be occasioned by the conflict of pri- 
vate pretensions. This regulation, whichi sub- 
join,* lets us into the whole scope of the legis- 

* TABLE OF FRECEDENCE. 

1. The King. 

2. The Prince of Wales. 

3. King's sons. 

4. King's brothers. 

5. King's uncles. 

6. King's grand-children. 

7. Sons of the King's brothers and sisters. 

8. Archbishop of Canterbury, Lord Primate of England. 

9. Lord Chancellor. 

10. Archbishop of York. 

11. Lord Treasurer. 

12. President of the Privy Council. 

13. Lord Privy Seal. 

14. Lord High Constable. 

15. Earl Marshal. 

16. Lord High Admiral. 

17. Lord Steward of the King's Household. 

18. Lord Chamberlain of the King's Household. 

19. Dukes, in the order of their creation. 

20. Marquisses, in the order of their creation. 

21. Dukes' eldest sons. 

22. Earls, in the order of their creation. 

23. Marquisses' eldest sons. 

24. Dukes' younger sons. 

25. Viscounts, in the order of their creation. 
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lator's intention, and the secret motive by 
which he is actuated, of establishing no dis- 

26. Earls' eldest sons. 

27. Marquisses' younger sons. 

28. Bishops of London, Durham, and Winchester, and the 

other Bishops in the order of their consecration. 

29. Barons in the order of their creation. 

30. Speakerof the House of Commons. 

31. Viscounts' eldest sons. 

32. Earls' younger sons. 

33. Barons' eldest sons. 

34. Knights of the Garter. 

35. Members of the Privy Council. 

36. Chancellor of the Exchequer. 

37. Chancellor of the Duchy of Lancaster. 

38. Lord Chief Justice of the Court of King'd Bench. 

39. Master of the Rolls. 

40. Lord Chief Justice of the Court of Common Pleas. 

41. Lord Chief Baron of the Exchequer. 

42. Judges, according to seniority. 

43. Bannerets, made by the King in person, under the 

Royal standard flying. 

44. Viscounts' younger sons. 

45. Barons' younger sons. 

46. Baronets. 

47. Bannerets not made by the King in person. 

48. Knights of the Bath. 

49. Eaiights Bachelors. 

50. Eldest sons of the younger sons of Peers. 

51. Baronets' eldest sons. 

52. Eldest sons of Knights of the G arter. 

53. Bannerets' eldest sons. 

54. Eldest sons of Knights of the Bath. 

55. Knights' eldest sons. 
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tinction but for the public interest, and not for 
that of private families. 

Not one of the titles just specified confers 
by itself the smallest privilege, whether pecu- 
niary or honorary. Yet some vestiges of feu- 
dal rights still exist in England; but these 
rights are not attendant on birth, and attached 
to the person : they are inherent in the land, 

50. Baronets' younger sons. 

57. Equerries of the King's body. 

58. Members of the Privy Chamber. 

59. Esquires of Knights of the Bath. 

60. Esquires by creation. 

61. Esquires by office. 

62. Younger sons of Knights of the Garter. 

63. Younger sons of both kinds of Bannerets. 

64. Younger sons of Knights of the Bath. 

65. Younger sons of Knights Bachelors. 

66. Persons having permission to bear arms. 

67. Clergymen, Lawyers, Physicians, and officers of the 

Army and Navy, whose profession gives them the 
rank of Gentlemen. 

68. Land-holders. 

69. Merchants. 

70. Artisans. 

71. Labourers. 

Married women are entitled to the same rank among 
themselves, as their husbands observe among them ; and 
widows retain the rank of their husbands, unless these re- 
ceived it in virtue of their profession. ' Unmarried women 
enjoy the same rank that their eldest brothers have among 
them during their fathers' lifetime. 
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and pass, with it, into the possession of the 
purchaser. 

The privileged estates here alluded to are 
termed Manors^ and the owners of them, Lords 
of the Manors. 

The privileges attached to them depend on 
the nature of the land contained vrithin the 
manor i and are more or less extensive, accord- 
ing as the land may he freehold or copyhold. 

Freeholds are estates whose ancient posses- 
sors were, personally, the proprietors, but for 
which they owed fealty and homage to their 
paramount lord. These lands were subjected^ 
towards the owner of the lordship, to the pay- 
ment of a rent of the value of two or three shil- 
lings, called quit-rent; and it is this due that 
is still paid at the present day to the lord of 
the manor by the possessor of the freehold, 
which in other respects is liable to no other 
species of servitude, of hunting, fishing, &c.* 

Copyholds are estates which seem to have 
belonged formerly to the lord of the manor 
himself, and to have been granted by him 
under certain stipulations which made part of 
the surrender of the land, constituting, as il 

* The greater part of freeholds are now discharged even 
from this trifling rent, either from their having been held 
originally of the Ring, who has remitted it, or from their 
0¥mers having obtained their release from the rent pro- 
prietors. 
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were, the price of it. These estates are thus 
termed because the title of cession is entered on 
the rolls of the lord's court, the tenant having 
but a copy of it, which must be renewed at 
every change of hands. The conditions of 
the cession vary according to the practice of 
each manor. 

Originally, the lord could re-enter, at plea- 
sure, into the possession of the estate, either 
during the copy-holder's life-time, or at his 
death : but the lords, having for a long time 
neglected to avail themselves of this right, out 
of regard to their tenants* families, it became, 
insensibly, considered as no longer in exist- 
ence, and the rather, as it was in opposition to 
the progress of agriculture, by placing the 
copy-holder and his family in a discouraging 
uncertainty, and in a state of dependence too 
near akin to servitude. At present, therefore, 
the tenant's heirs, or his assigns, are liable 
only to the performance of the conditions first 
imposed at the cession. The origin and cause 
of these conditions, too, being lost sight of 
by the lapse of time, they became ultimately 
regarded as degrading stipulations, and the 
spirit of the age tends constantly to obliterate 
them altogether. It is thus, for instance, that 
the heriotj that is, the right of the lord of 
the manor to select the best chattel, or the 
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best beast belonging to the copy-holder at his 
death, is now almost wholly extinct, as well 
by the copyholder's care to bequeath his most 
valuable furniture, or domestic animals, such 
as pictures and horses, as by the practice since 
introduced of delivering the articles claimed 
not in kind, but of submitting them to an 
appraisement ; the price set upon them being, 
at the same time, always under their real value. 
It is thus also that the right of property pos- 
sessed by the lord of the manor over all mines 
discovered Mithin the copyhold, becomes de- 
stroyed by the action of trespass, which the 
copyholder has the power of bringing against 
the lord who might wish to avail himself of his 
claim. This action is grounded on the copy- 
holder's right of preventing the lord from pass- 
ing over his grounds, a right which deprives 
the latter of the possibility of working his 
mines. But as the lord, on his side, may like^ 
wise hinder the copyholder from turning them 
to his own advantage, to obviate the frequent 
contests arising from the multiplicity of coal- 
mines, an arrangement is always entered into 
between the lord of the manor and the copy- 
holder, by which the latter acquires from the 
lord permission to work the mines, by the 
payment of a sum of money, or else by which 
the lord obtains, for an equal consideration. 
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the right of way over the grounds of the copy- 
holder. 

Copyholds are becoming daily still more rare, 
by the common interest of both lords of manors 
and copyholders in putting an end to the con- 
nection created by their ancient rights, and of 
exchanging it for one more profitable and more 
in accordance with existing manners. The 
practice has therefore been adopted of releas- 
ing the copyholds in consideration of a fixed 
rent. In this transaction, the copyholder de- 
rives one distinguished advantage, besides that 
of liberating his estate from a servitude daily 
becoming more galling, the right of voting for 
members of parliament, in his new capacity of 
fi^eeholder, a right which he did not possess as 
a copyholder, according to the supposition in 
law in which he was placed, of his being under 
the influence of the lord of the soil ; and the 
latter, in his tiirn, finds no less advantage in a 
bargain which augments his real income, at 
the expense of rights now merely nominal, and 
which being already impaired by the hand of 
time, every day losing something of their still 
remaining value. 

All these prerogatives, founded on the nature 
of the land, are, then, considered less as privi- 
leges than as species of trusts of the same na- 
ture as every other civil trust resulting from 
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the sale or cession of land. It will besides be 
readily conceived that by the flux of time/ 
manors, freeholds, and copyholds, having^ 
passed successively into the hands of hew 
purchasers, and having, by accident, brought 
with them their rights and services, could no 
longer tend, as they had done at first, to es-; 
tablish the pre-eminence of particular families ;; 
and the constitutional spirit in England, more- 
over, shines so resplendently, that it has well 
nigh extinguished by the brightness of its lus-: 
tre, all those faint glimmerings which derive^ 
their nourishment solely from the remoteness, 
of their origin. 

It results, from this state of things, that all 
the English families are perpetually being mix- 
ed and confounded ; that the most elevated, 
by their junior branches, return to the ordinary 
classes of society, and that the most lowly 
may rise to the nobility, that is, to the peer- 
^S^y ^y their services and abilities. Tlie 
younger children of noblemen and their de- 
scendants enter the army and navy, follow the 
profession of the law, or medicine, embark in 
trade, and in all the other occupations of the 
rest of society; and as they are then known 
only by their patronymics, their origin scarce- 
ly obtrudes itself upon their own notice, antl 
still less upon that of their associates. 
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The nobility of England possess therefore 
this peculiarity^ that the titles and prerogatives 
which they enjoy belong to them less as a 
patrimony and family-property, than as a spe- 
cies of concession made by the nation for the 
common good, and in the sole view of raising 
up a powerful rampart both against the ebulli- 
tions of the spirit of democracy, and the en- 
croachments of arbitrary power. CJonsequently 
these titles and prerogatives are exclusively 
appropriated to the eldest ; and the splendour 
of the rest of the family being of no utility in 
the end proposed by the establishment or pre- 
servation of a nobility, the younger branches, 
left without titles or distinctions^ become 
simply private individuals; and the baronet 
but of yesterday's creation, in all public 
ceremonies and even in private assemblies,, 
takes precedence of the junior descendant of 
the most illustrious family in England. 

These titles and prerogatives, thus looked 
upon as necessary for the maintenance of liber- 
ty, and which all may acquire by their services 
and talents, far from exciting any one's envy, are 
rather the hope of every family, and the legi- 
timate object of every one's ambition. Their 
possessors find themselves respected and ho- 
noured as public magistrates, free from all 
apprehension lest the jealousy of the lower 



OP JUSTICE IN ENGLAND. 19 

classes should impair that consideration, to 
which they may have an additional claim in 
their knowledge and personal good qualities. 

The government, therefore, has been enabled^ 
without wounding the feelings of others, to dis- 
burthen itself, especially, upon titled persons, 
of almost all the cares of the administration 
of the counties : it has found them in posses- 
sion of the public respect and esteem ; in what 
better hands could it deposit its authority"? 
We shall see in the following chapter in what 
manner this has been dispensed to them. 



c2 
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CHAPTER II. 

OF JUSTICES OF PEACE, AND THEIR 

DUTIES. 

In each county is established a commission of 
the peace, composed of the principal land- 
owners, whether clergy or laity. Every per- 
son one-and-twenty years of age, in possession 
of a manor, freehold, or copyhold, producing 
a hundred pounds annually, clear of ail char- 
ges and rates, or who possesses, in like man- 
ner, a reversion of three hundred a year, is 
eligible for the commission of the peace ; and 
if desirous of being placed in it, he tenders 
his services to the Lord Chancellor through 
the medium of the lord-lieutenant of the 
county. It is extremely rare that such an 
offer is refused, when made by one possessing 
the qualifications which I have just mentioned. 
The number of those admitted into the com- 
mission of the peace varies according to the 
extent, wealth and population of the county : 
,. it is fixed by no law. The princes of the blood, 
the lord chancellor and the principal peers of 
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jBngland are included in all the commissions 
of the peace of the kingdom ; and these com- 
missions contain sometimes four, five, and six 
hundred members. 

Out of this number many land-holders are 
satisfied with merely having their names in- 
rolled, which is considered as an honour; 
others, on the contrary, jealous of exercising 
the power given them by being in the com- 
mission, procure the instrument of their nomi- 
natiojiy take the required oath, and are thus in- 
vested with the office of justices of peace.* 

In each county, there are one, two, and 
sometimes even three hundred acting magis- 
trates, whose jurisdiction extends over the 
whole of the county. They are especially 
charged with the maintenance of the public 
peace ; and whenever any one in their county 
is accused of attempting to disturb it, whether 
by an act of violence towards a private indivi- 

* The manner of verifying effectually that a justice of 
peace possesses the income required by law, is to make 
him take a particular oath, on this point. This oath is en- 
tered on the court register, and any person is entitled to 
demand a copy of it, and to show, against the magistrate, 
that he has not the required property ; should this fact be 
proved, the justice of peace is struck out of the commis- 
sion, and fined a hundred pounds, half of which goes to the 
poor of the parish, the other half to the prosecutor. 
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dual, or merely by threats, or even by notori- 
ous misconduct, they have authority, after 
hearing the party in his defence, to make him 
enter into a recognizance binding himself to 
pay a certiain sum to the King, should he 
afterwards commit any act tending to a breach 
of the peace, that is, should he place himself 
in a situation to incur a conviction for felony 
or misdemeanor. 

The recognizances imposed by the magis- 
trates are usually from five-and-tw^enty to forty 
pounds sterling ; they are sometimes fixed at 
a higher sum, according to the offender's pro- 
perty, and the nature of the disturbance which 
he may occasion. 

When the individual to be bound down is 
not in a condition to give a satisfactory secu- 
rity in. himself for the payment of the sum 
fixed, so as to be held on his own recogni- 
zance, the magistrate compels him to give bail, 
and in default of procuring this, he commits 
him to gaol until some one comes forward to 
answer for him. 

Justices of peace, that is, the chief persons 
of each county, have thus the power of sub- 
jecting to a security for good behaviour, or 
imprisonment, all such persons as may appear 
to them dangerous to the public tranquillity ; 
but it must not be imagined that they can 
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easily abuse this power. They axe responsible 
for all they do ; and it would be an egregious 
mistake to suppose that this responsibility is 
but an empty menace, laid down as a law not 
enforced, and only intended to stop the 
mouths of the friends of liberty. 

They are not courts, composed in them- 
selves of public officers, that are to decide 
upon their conduct, and upon the use which 
they have made of their authority, but juries, 
that is, persons subjected to their own juris- 
diction, who are always ready to defend the 
weak against the strong, the oppressed against 
the oppressor. If, therefore, they should ever 
happen to exact vexatious or excessive recog- 
nizances, and in consequence of which, the 
person bound should be committed to prison, 
they would be liable, on the part of the latter, 
to an action of damages, and the plaintiff 
would receive a compensation co-extensive 
with the magistrates' malice and severity. 
They would expose themselves, besides, to be 
excluded in the next renewal of the commis- 
sion of the peace, and to draw upon them- 
selves the animadversion of the whole county. 
The result is that magistrates very rarely afford 
ground for just complaint against them. 

In addition to these primary powers, magis-' 
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'trates have the greater part of those which, 
among us, belong to commissaries of police. 
•They grant licences for inns and public 
liovises; appoint overseers of the poor, and 
churchwardens; watch over the execution 
of the law relative to the duties of printers ; 
are charged with the regulation of prisons, 
and the administration of the money appro- 
priated to the relief of the poor. It is to 
them, in fine, that law or custom has entrust- 
ed the decision of a certain number of petty 
civil cases, of all misdemeanors, and of a great 
number of cases of felony. 

We shall now enter into the particulars of 
•those latter powers which constitute one of 
the chief objects of this work. 
. Justices of peace exercise their authority in 
three different ways, according to the nature of 
the cases brought before them. They act^ome- 
times siiiglyy sometimes to the number of two in 
meetings termed Petty SessionSy which are held 
iabout every fortnight in market-towns, and 
other small towns of any importance ; some- 
times to the number of two at leasts or of seve- 
ral morej indeterminately y in fiiU meetings, 
termed General Quarter Session^, held once a 
quarter, at Michaelmas, the Epiphany, Easter, 
and St, Thomas's day. In the former cases, 
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the magistrates proceed by information, that is, 
without the aid of any one, and upon the simple 
hearing of the witnesses and the parties: in 
the latter they proceed by indictment, that is, 
upon a bill of accusation submitted to the 
examination of the grand jury, and the deci- 
sion of the petty jury. 

It would be extremely difficult to specify 
the various cases that fall under the cog- 
nizance of justices of peace, according as 
they act singly, in petty, or general sessions : 
they are all laid down in particular statutes, 
a collection of which would form many vo- 
lumes. That which may be asserted gene- 
rally, is, that justices of peace act singly but 
for the purpose of regulating some point of 
police, or to bind down public disturbers in 
the recognizances I have mentioned ; and that, 
in petty sessions, their duties consist in deci- 
ding, subject to an appeal to the general quar- 
ter sessions, upon some civil cases set apart 
for their decision by special statutes, such as 
disputes between masters and servants, mas- 
ters and apprentices, paupers and overseer^^, 
districts between themselves concerning their 
poor, and in fixing the sum to be paid for the 
maintenance of illegitimate children, by their 
reputed fathers. 

In general quarter sessions^ to which are 
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gammoned the whole of the county magistrates, 
«.nd in which they sometimes assemble to the 
number of twelve or fifteen, and occasionally 
to the amount of thirty or forty , the justices 
of peace decide by informationj upon the ap* 
peal of all causes heard in the first instance 
in petty sessions, and take cognizance, more* 
over, by indictment^ that is, with the help of 
the grand and petty jury, of all the misdemea- 
nors of their county, and of all criminal cases 
that are not of serious importance.* 

But as almost every kind of robbery, as we 
shall see shortly, incurs in England a capital 
punishment, and as consequently the greater 
part of criminal cases should be sent to the 
courts of assize, the magistrates, in the view of 
easing those courts of a burden that might be 
too great for them, by a fiction which they 
countenance at the first hearing, contrive to 
make the quarter sessions competent for a 
multitude of cases, which, in the strictness of 
law, ought to be transmitted to the courts of 
assize ; and in this way, the latter courts have 
to decide only on the more weighty crimes, 
such as rapes, murders, arsons, and robberies 
committed at the approach of their sessions. 

* There are quarter sessions, however, as those of Bristol, 
which, by an especial privilege, are empowered to decide in 
all criminal cases, even capital ones. 
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This fiction consists, in some cases, in less- 
ening, with the privity of the prosecutor, the 
value of the article stolen ; in leaving out some 
of the aggravating circumstances, as night and 
house-breaking; and thus the robbery falls 
into the general class of felonies entitled to 
the benefit of clergy,* species of crimes that 
come under the ordinary jurisdiction of the 
quarter sessions. 

* The benefit of clergy is an absolute exemption from the 
punishment of death, arrogated by the clergy in the days of 
their power, and of the profound ignorance of the people. 
ITet as they had not the hardihood to assume such a privi- 
lege in their simple character as an ecclesiastical body, they 
contrived to found it on the necessity of guarding learning 
by an especial and distinguishing protection ; but as at that 
period even the slightest acquaintance with literature was 
confined to priests, few others could profit by the pri- 
vilege. Extensive learning was not, however, demanded 
to be admitted to the enjoyment of it, since it was sufficient 
to know how to read ; yet, so dense, at that period, were 
the shades of darkness, that few of the laity had even 
reached this first step of civilization. The^ privilege appear- 
ing thus peculiarly attached to the clergy, it took its name 
from them, and has retained it ever since. In proportion, 
however, with the diffusion of knowledge, every one imper- 
ceptibly became enabled to claim the privilege in his favour, 
and the punishment of death was almost entirely erased 
from the statute book of England. To re-establish capital 
punishments, therefore, it was found necessary to make ex- 
press statutes depriving certain crimes of the benefit of 
clergy ; and it is in virtue of these statutes that the penalty 
of death is now adjudged. 
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This kind of mitigation, however, can sel- 
dom afford an opening for abuse, inasmuch as 
none but crimes of a heinous character are 
affected by it; and indeed had these been 
sent to the court of assize, and, in the rigour 
of the law, have met with a capital conviction, 
they would still have become the sure object 
of indulgence, and the offenders have suffered 
only the punishment inflicted at quarter sessions^ 
namely, imprisonment or transportation. 

The general quarter sessions are included in 
the number of great courts of England. They 
are what are termed by the English Courts of 
Recordj that is, courts having a record in which 
all their acts are entered. 

The sheriff ought to be present at these 
courts, as at the assizes, either by himself or 
his deputy : coroners, constables, and bailiffs, 
officers whose duties I shall by-and-bye have 
an opportunity of describing, are also bound 
to attend : the bar is filled with counsel em- 
ployed to prosecute or defend the prisoners, 
or retained by corporations to plead their 
cause in the frequent contests arising between 
them concerning their poor, so that these 
courts present the same solemnity and dignity 
as courts of assize, and possess nearly equal 
importance. 

I think it unnecessary here to speak of the 
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manner of choosing and calling together the 
jury attendant upon the sessions of the peace, 
because, as such juries are collected, upon 
the summons of the justices of peace to the 
sheriff, precisely in the same form as at the 
assizes, upon the judges' summons, it appeared 
to me more convenient to refer the particu- 
lars to the chapter treating of the courts of 
assize. 

There are often held in the same county, 
and in different places, several of these quar- 
ter sessions, because it frequently happens, in 
virtue of private acts of parliament, that the 
county contains towns, or districts, privileged 
to have their own magistrates, and which hold 
their sessions at the same period with those of 
the counties. These magistrates are generally 
merchants : they are termed aldermen, answer- 
ing to our ancient 6chevins. As the great ex- 
tent of their own business deprives them of the 
requisite leisure to study the criminal code, 
they are almost always presided over, in quar- 
ter sessions, by a magistrate termed a recorder j 
who is usually elected by the town, or by the 
aldermen in its name, from among the most 
distinguished lawyers residing in the county.^ 
This office is no obstacle to his acting profes- 
sionally in courts of assize, and other qnnrter 
sessions. 
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A great part of the principal cities of Eng- 
land, such as London,* York, and Lancaster, 
enjoy this privilege. Sometimes, too, a county, 
Yorkshire, for instance, is divided into several 
districts, the magistrates of which hold their 
quarter sessions separately. 

These sessions commonly last from one or 
two days to ten. When that time is not suffi- 
cient to determine all the causes brought be- 
fore them, which generally happens, the magis- 
trates adjourn the session to another day, and 
often to a different place, in the view of obvi- 
ating the long joumies of the witnesses, and 
lessening the expense, already so extremely 
heavy, of criminal justice : — each county de- 
fraying its own. 

By means of these adjournments, the num- 
ber of quarter sessions is often prodigiously 
multiplied in a county. For instance, it 
amounts in Yorkshire to fifty-eight, in Lanca-? 
shire to sixteen, according to the table below.f 

* The recorder of London is a person of importance. 
He receives a considerable income, and no longer follows 
his legal profession. He has under him another officer to 
assist him in his duty, termed the common sergeant : these 
two officers are elected by the court of aldermen. 

t Table of Sessions of the Peace for Yorkshire and 

Lancashire* 
Yorkshire is divided into three great divisions, termed 
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When the sessions are ended, the magistrates 
proceed to the nominations that form part of 

RidingSy distinguished by their geographical position, into 
Worthy West and East Ridings. 

The January quarter sessions for the West Riding are 
held, first at Wetherby ; afterwards by a first adjournment, 
at Wakefield, by a second, at Doncaster. Those of the 
North Riding at Northallerton, and of the East Riding, at 
Beverley, both without adjournment. 

The April quarter-sessions for Ae West Riding at Ponte- 
fract; for the North Riding at Northallerton ; for the East 
Riding, at Beverley, all without adjournment 

The July quarter^esMons for the West Riding, at Skip- 
ton, afterwards, by a first adjournment, at Bradford, by a 
second, at Rotherham ; for the North Riding, without ad- 
journment, at Northallerton; for the East Riding, also 
witiiout adjournment, at Beverley* 

The October quarter-sessions for the West Riding, at 
Knaresborough, afiterwards, by a first adjournment, at 
Leeds, and by a second, at Sheffield ; for the North Ridings 
without adjournment, at Northallerton, and for the East 
Riding, also without adjournment, at Beverley — making in 
the whole, ei^teen general and quarter-sessions : to which 
must be added the quarter-sessions held in each of the fol- 
lowing towns by their own magistrates, in virtue of their 
private charters, namely 

Leeds 4 Hull 4 ' 

Pontefract - - 4 Rippon - - 4 

Doncaster 4 Beverley 4 

York 4 Headon 4 

Richmond 4^^ Scarborough 4 



Total - - 5a 
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their office, as of overseers of the poor, and 
churchwardens. 

It is also at this period they deliberate upon 
the amount of the rates to be levied upon the 
county for its private expenses, allotting them 
to the several parishes according to a state- 
ment of their respective incomes laid before 
them by the churchwardens.. 

The eighteen general quarter-sessions require each 

forty-eight jurors, making 864 

The forty sessions of corporations, at least four-and- 

twenty each 960 

The two criminal assizes, forty-eight each 96 

The two civil assizes, sixty each 120  

And about thirty special jurors for each of the two 

civil assizes 60 



Total number of Jurors necessary in each year - 2,100 



Without reckoning the grand jurors who, for the eighteen 
general quarter-sessions alone, and the two criminal assizes^ 
amount to four hundred and sixty, at the rate of twenty- 
three per session. 

There are but sixteen sessions in the duchy of Lancaster, 
namely, four at Lancaster, which are each adjourned in suc- 
cession to Preston, Manchester, and Liverpool, requiring 
Forty-eight jurors for each of the sixteen sessions 76a 
Forty-eight for each of the two criminal assizes — 96 

Sixty for each of the two civil assizes 120 

Thirty special jurors for each assize 60 



Total 1,044 



Not including about four hundred and four grand iiirors.. 
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Finally, justices of peace perform through6ut 
their counties the duties allotted in France to 
examining magistrates (juges d^ instruction.) 
; Upon the commission of a crime, the injured 
party lays his complaint before a magistrate, 
who first swears him, and then delivers to a 
constable (an officer corresponding nearly 
with our police commissary) an order termed 
a warranty commanding the latter to bring the 
prisoner before him, and to secure all the proofs 
of the charges. By virtue of this order, the 
constable* proceeds to the prisoner's residence, 
apprehends him, if he can, and brings him, with 
the plaintiff and his witnesses, before the magis- 
trate ; the latter hears them all separately, and 
according to the circumstances of the case, 
leaves the prisoner at large, or commits him to 

• r 

* In large towns, the constable receives a salary, and the 
office is given to persons of the lower classes of society. It 
is not uncommon to see the constable following at the same 
time another calling, as that of a petty shop-keeper; but in 
small towns, and country places, every one is obliged to 
take the office in turns, and receives his nomination from the 
sheriff. 

The constables are under the direction of a high constable, 
placed over each of the three or four particular divisions, into 
which the county may be divided. It is also the duty of 
this latter officer, who always receives a regular salary, to 
collect the fines and rates belonging to the county. He 
is appointed by the magistrates. 

D 
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prison. He then adjourns the fiirther hearing 
of the case to the first convenient day : at the 
time appointed, the witnesses, and the plaintiff, 
accompanied by his attorney^* come into court; 
the prisoner is then brought up, accompanied 
also by his solicitor, if he has the means of 
procuring one. The magistrate takes down in 
writing the prisoner's declaration, together with 
the depositions of the plaintiff and his wit- 
nesses, as they are respectively elicited by the 
}Mrosecutor*8 or prisoner's solicitor. 

These examinations take place in London 
in a room open to the public, by the magis-* 
trates in Westminster, and by the aldermen in 
the City. I have reason to think that the same 
system is adopted in the country, although I 
had no opportunity of being present there, as 
I had in London.f After the examination has 
been drawn up, the magistrate, according to 
the nature of the crime and the weight of the 
charges, discharges the prisoner altogether, or 
liberates him on bail, or makes out a fresh war- 
rant, and commits him to the county-gaol, leav- 
ing the proofs of the charge in the care of the 

* The attorney is an officer answering to the French, 
avoue. 

t It is the same in the country as in London : but in cases 
of delicacy, or in which secrecy is advisable, examinations 
are taken privately in both. 
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constable, or plaintiff. He afterwards cohsiders, 
according to the nature of the offencie, to what^ 
court he shall send the prisoner, to the assizer 
or quarter-sessions ; the plaintiff and all the 
witnesses are then bound in their recognizances, 
generally of forty pounds sterling, to pay this 
sum to the king, in the event of their not coming 
forward, at the next assizes or quarter-aessions, 
one to prosecute the prisoner, and the other to 
give evidence to the circumstances within their 
knowledge* The recognizances and exaioina^ 
tion are afterwards lodged with the clerk of the 
assizes or quarter-sessions, and the recogni* 
zance, if forfeited, is rigorously levied.* 

* FORM OF A RBCOOHIZANCE. 

That for the prosecutor is thus worded : To wit, on such 
a day, &c. A. (the prosecutor's name), living at, &c, came 
before me, one of his Majesty's justices of peace, for the 

county of , and acknowledged to be indebted to our 

Sovereign Lord the King in the manner following, that is to 
say, in the sum of £40 sterling of lawful money of Great 
Britain, to be levied on his goods, lands, &c. to the profit of 
our said Lord the Ring, his heirs, and successors, if the said 

A. should fail in the following condition : 

The condition of this recognizance is, that the within- 
holden A. shall appear personally at the next assizes, or 
general gaol delivery, to be held for the said county, and that 
he will there present one or more bills of indictment against 

B. (the prisoner) for burglary (for instance) ; that he will 
prosecute the said B. conformably to law; and will not 

d2 
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Should the prisoner think himself wrong- 
fully detained, he is at liberty, by virtue of the 
writ of Haheas-corpus^ to complain to the 
court of King's Bench, who will examine into 
his case, and order his liberation or retention in 
gaol, according to the circumstances. But a 
proceeding of this nature is extremely rare, 
and it is hardly possible to cite even a few in- 
stances of it, owing to the very great precaution 
taken by the magistrates, in committing none 
to prison unless upon the strongest suspicions. 

Such is the system of examination in Eng- 
land, which, as may be seen, is much inferior 
to that followed in France, although the latter, 
indeed, may be censured for its over-anxiety 
to produce the culprit's conviction. No pub- 
lic officer draws up a certified statement of 
the nature of the spot, of the victim's wounds, 
or of the burglarious entry. Whatever cir- 

leave the court, without leave ; in which case this recogni- 
zance shall be null and void, otherwise to have full force 
and effect. At the bottom is written, '' Taken and entered 
into before me, the day and year above-mentioned." Magis- 
trate's signature. 

The witnesses' recognizances are exactly in the samo 
terms, except that their condition consists in giving evidence, 
according to their knowledge of the circumstances, on one or 
more bills of indictment, to be presented to the grand jury» 
\>y A« against B. for burglary. 
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cumslances may be deemed necessary to ar- 
rive at the truth, are drawn forth by the cross- 
examination of the witnesses. Scarcely a 
single question is put to the defendant: if 
asked to give an account of himself, he an- 
swers, if he thinks proper, and the magistrate 
feels himself under no obligation to point out 
his .contradictions either with himself or his 
witnesses. — Nor is he asked for any explana- 
tion of the charges resulting against him from 
the depositions. If able to clear them up sa- 
tisfactorily, he does so, or is silent. All those 
pains taken in France with so much patience 
and acuteness, and almost always so success- 
fully, are, in England, altogether neglected, or 
regarded as inquisitorial. 

The English appear to attach no importance 
to a discovery of the causes which may have 
induced the prisoner to commit the crime: 
they scarcely even affix any to the establish- 
ment of his guilt. I am ignorant whether this 
temper of mind arises from their fear of aug- 
menting the already excessive number of pub- 
lic offenders, or whether it proceeds from their 
natural humanity : it is however an undoubted 
fact, that they make no efforts to obtain proofs 
of the crime, confiding its punishment entirely 
to the hatred or resentment of the injured par- 
ty: careless, too, about the conviction of the 
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accused, whether his victim shall yield to 
feelings of compassion, or give way to indo- 
lence. 

Thus the business of prosecution, instead of 
being performed on the behalf of the public by 
an officer appointed expressly for the purpose, 
is committed entirely to the hands of the in- 
jured party, who, by this means, becomes the 
arbiter of the culprit's fate, and who, accord- 
ing to the state of his feelings, may follow up 
the prosecution to the utmost rigour of the law, 
abate its severity by procuring a mitigated bill 
of indictment, or, by abstaining from com- 
plaint, pardon the crime altogether.* 

Let it not, however, be supposed that this 
system gives rise to general impunity. The 
indifference of the law is compensated by the 
interest of the lawyers, supposing that this in- 
terest is not in itself the real cause of that in- 
difference; and the number of criminals 



. * There are exceptions^ however, in the case of murder. 
In every county there is a certain number of officers, termed 
coroners, elected by the freeholders, whose duty, with the 
assistance of twelve witnesses taken on the spot, con- 
sists in examining the bodies of persons who have suffered 
a violent death, and in collecting all possible information 
respecting the case. Should there be no complaiaaut^ it is 
also their duty to prosecute the suspected party. 
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brought to trial in courts of justice is already 
but too great. At a late London session there 
were three hundred and eighty cases. 

The prisoner remains in gaol till the open- 
ing of the quarter-sessions, or the assizes, 
of which latter we shall now treat in the fol- 
lowing chapter. 
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CHAPTER III. 

OF THE ASSIZES, AND GRAND AND PETTY 

JURY. 

The assizes are held twice a year in all the 
counties of England, with the exception of 
the four northern ones, (Durham, Northum- 
berland, Cumberland and Westmoreland,) 
where they are held but once a year,* and of 
London and Middlesex, where they are held 
eight times a year.f 

During the interval between the prisoner's 
apprehension and the opening of the assizes 

* A second assize was lately appointed to be held in 
these counties, as in all the others. 

t The London assizes are opened by one of the judges^ 
who sits the first day, and occasionally a second ; they are 
then continued by the Recorder and Common Serjeant. 

The civil assizes, called sittings, are always held by one 
of the twelve judges, namely, four in Westminster for the 
county of Middlesex, and four at Guildhall for the City of 
London. The former begin immediately after the terms, 
which will be treated of in another chapter ; the latter, the 
day after the closing of those of Westminster. These 
fittings last about a fortnight. 
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or quarter-sessions, the plaintiffs attorney, 
having received a copy of the examination, 
draws up, from the prisoner's own confession, 
or from the witnesses' depositions, a bill of 
indictment, that is, a kind of act of accusation, 
containing a statement of the charges, in 
readiness to be laid before the grand jury at 
the assizes or quarter-sessions. 

England proper is divided into six circuits, 
including all the counties; the circuits are 
held in the following manner: those in sum- 
mer, called the summer assizes, in July and 
August ; those in spring, called lent assizes, in 
March and April. Wales has circuits of its 
own: Scotland and Ireland have also their 
ovm judges and usages. 

Two of the twelve judges are commissioned 
by the King to hear, and determine all civil 
and criminal causes that may be brought before 
thefn in each of the circuits. Before their de- 
parture, they fix upon the opening of the 
assizes in each of the towns of the circuit, 
according to the nearest information they 
can obtain of the number of cases in each 
county. 

All the barristers of England are likewise 
classed among each of the six circuits, and 
must not act professionally out of their own 
limits, except at London, in the courts of 
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/King's Bench J Common-plects^ and ExckequePy 
^of which I shall speak hereafter.* They fix 
themselves in the circuit likely to be the most 
profitable ; and after having made liieir elec- 
tion, are not allovred to choose another: 
{although instances may be adduced, in the 
early part of their reception, but then only 
once, of their having been permitted to prac- 
tise in another. 

Most of these barristers live in London, 
especially those of longest standing and of 
most eminence, and they rarely plead within 
the boundaries of llieir circuit, except at assize 
time, and in the courts of assize only in such 
civil cases as produce the most lucrative briefs. 
Barristers who have less practice during the 
assizes, remain in one of the counties <:om- 
prized in their circuit, and follow the sittings 
of tiie qnarter-sessions. 

On the day fixed for the assizes, all is 
bustle in England. The barristers set out 
from London with the judges for their respec* 
tive circuits; Sheriffs,! jurors, high constat 
bles, coroners, justices of peace, plaintiffs, 
witnesses, all start off* for the assize-town. 

* There is also a great number of practitioners in the court 
of Chancery, who very seldom go the circuits, 
t The Sheriff corresponds nearly with the French prefect 
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, The judges, upon their approach to the 
town, are received by the sheriff, and often by 
a great part of the wealthiest inhabitants of 
the county; the latter come in person to 
meet them, or send their carriages, with thdir 
richest liveries, to serve as an escort, and in- 
crease the splendour of the occasion. 

They enter the town vnth bells ringing and 
trumpets playing, preceded by the sheriff'sr 
men, to the number of twelve or twenty, 
in full dress, armed with javelins. The 
trumpeters and javelin-men remain in attend- 
ance on them during the time of their stay, 
and escort them every day to the assize-hall, 
and back again to their apartments. 
r On the day appointed for the opening of 
the King's commission, one of the judges pro- 
ceeds with the sheriff to the court, and reads 
the commission publicly. The court is after- 
wards continued on the day following. 

The next day the two judges proceed to the 
court with the sheriff, in the form just men- 
tioned. One presides in the civil, the other in 
the criminal court: the sheriff in person re- 
mains, during the whole of assize time, with 
the judge of the criminal court. 

The business of the latter commences by 
calling over the names of those composing 
the commission of the peace; then the 
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names of the coroners and high-constables, 
the first of whom as they are called, lay before 
the court a statement of all homicides com- 
mitted within their districts; the second 
make a presentment of the state of the 
parishes under their inspection, with respect 
to public morals and tranquillity. 

This business ended, the grand and petty 
jury are then called over. 

It is here the proper place to enter upon the 
circumstantial details of the subject forming 
the main point of this work. 

In England there are two species of juries, 
such as we ourselves possessed some years 
ago, one the grand jury, which decides whe- 
ther the accused shall be brought to trial, 
the other the petty jury, which gives its ver- 
dict upon the charge. 

The grand jury is composed of the princi- 
pal land-holders of the county, and more espe- 
cially of almost all such as are in the commis- 
sion of the peace. There are no laws decla- 
ratory of the particular qualifications for a 
grand juror, but the practice is to appoint none 
but gentlemen of the greatest property, and of 
most consideration in the shire, such as ba- 
ronets, knights, and esquires. 

The sheriff strikes the grand as well as the 
petty jury; and to give a complete notion of 
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the impartiality and indifference with which 
they are impannelled, it is indispensably neces- 
cary to explain the manner in which this oflBicer 
himself is appointed. 

Next to the Lord-lieutenant,* the sheriff is 
the chief officer of the shire. It is his busi- 
ness to maintain order, and to see that all 
laws and judgments, and apprehensions, when 
ordered, of any of the inhabitants of his 
county, are put in execution. For this pur- 
pose he has under his orders officers termed 
bailiffsy answering to our huissiers, and who, in 
his name, are charged with the execution of 
sentences, and of all acts pertaining to them. 
He has gaols called sheriff's' gaolsy which are 
under his direction and responsibility. They 
are what are termed among us houses of arrest, 
in which are confined all who are committed 
to take their trial . at the assizes, and such as 
have been convicted, and are waiting for execu- 
tion. Penitentiaries and houses of correction 
are especially under the inspection of justices 
of peace. 

. * The Lord-lieutenant is a peer of England, living in the 
county, and having under his orders all its civil and mili- 
tary authorities. He is custos rotuhrum of the county, 
that is, keeper of its archives ; the clerk of the peace is his 
officer. The situation of Lord-lieutenant, however, is 
merely one of honour. 
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The sheriff has the appointment and dis- 
missal of the gaolers of his prison: he is an- 
swerable for the external legality of the acts 
by authority of which prisoners are brought 
in^ and also for their escape. 

His situation is one of honour, the expenses 
of which are estimated at from six to nine hun- 
dred a year. It is regarded as a public charge, 
from vLb there i, no exemption except a,^n 
legal excuse, and is but little courted by the 
wealthy, unless such as have recently risen in 
the county above the ordinary classes, who 
may have an interest in obtaining some dis- 
tinction or eminence ; or who otherwise regard 
the office as a step to the representation in 
Pariiament 

The office is annual, and the same person 
may not be re-appointed for the year follow- 
ing. He was chosen formerly by the inhabi- 
tants of the county : at present his nomination 
takes place in a manner somewhat less popular. 
At each summer assize, the acting sheriff pre- 
sents to the judges, a list of six gentlemen of 
the county, whose conduct and personal qua- 
lities render them worthy of the office, aiid pre- 
sumed by their property in a condition to sus- 
tain its expenses. The judges, upon their 
return to town, . examine the lists, meeting for 
this purpose on a specified day in November : 
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they select one of the names in each list, to be 
laid before the King for his approval, who 
rarely fails to confirm the selection. 

It is no uncommon thing for those put id 
nomination, to make a representation to go*- 
vemment, begging to be excused from serving 
the office. 

The vast difference created by this system 
of nomination and all its accompaniments, 
between the sheriffs and our prefect, and the 
independence enjoyed by the former, may be 
readily conceived. 

As the only advantage to be derived from 
the situation consists in augmenting their im- 
portance in the shire, they make every exertion 
to satisfy public opinion, and avoid all acts^ 
which might turn it against them. 

Here, then, lies the grand secret of the per- 
fection of the English government. Almost 
all public situations, of judges, sheriffs, jurors, 
and justices of peace, are so constituted as to 
incite in their possessors no interest but that 
of obtaining the regard and affection of so- 
ciety, thus constraining them to suppress all 
petty animosity and personal irritation, that 
they may apply themselves solely to ascertain 
and follow the direction of public opinion. 

Sheriffs thus appointed are incapable of 
selecting any but impartial juries, in the 
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choice of whom there can never arise the 
slightest suspicion. The most trifling circum- 
stance indicative of a sheriff's intention to 
give a preference of one man to another,* 
would raise against him so universal a cry 
throughout the county, that no private con- 
sideration can ever be a sufficient inducement 
to run such a risk. 

Every one esteems it an honour to be on 
the grand jury; and although more than 
twenty-three persons are not legally requisite 
to constitute it, yet the sheriff, out of courtesy 
to the principal gentlemen of the shire, include 
sometimes as many as a hundred in the list 
sent to the assize-court, it being understood, 
however, that no more than the first twenty- 
three are to present themselves. 

To enable the reader to judge of the im- 
portance attached to the functions of grand 



* Juries are not impannelled by the sheriff himself; thi^ 
business, as well as all the rest pertaining to his office, ii^ 
confided to the under-iheriff^ an attorney chosen by him- 
self, who is liberally remunerated for his trouble by dues 
set apart for this purpose. But as the sheriff is obliged to 
sign all acts belonging to his situation, and these being con- 
sidered as emanating from himself, with him rests all their 
responsibility. For his own security, therefore, he never 
fails to take bond of his under-sheriff, to indemnify him for 
all losses consequent on his under-sheriff's own acts. 
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^tbrs, and of the stri(*tness with which they 
^e peffof medy it may be sufficient to mefntion 
tb0t ^t One of the Gloucester assizes, delayed 
fojraweek by an unforeseen event, the Mar- 
qwis of Worcester, the Duke of Beaufort's 
eldest son, and one of the greatest noblemen 
in England, when appointed foreman of the 
grand jury, being on the point of setting^ out to 
joist the Duke of Wellington iii Belgium, and 
paying made his preparations to leave England 
on the supposed day for closing the assiizes, 
«ii$pended his departure, risking rather the 
loss of the object of his journey, (of being pre- 
sent at the grand reviews,) than leave to another 
person of the county the honour of beii^ 
foreman, that is, chief of the grand jury during 
hiis absence. 

Stich is the animating spirit in all public 
duties: no one dares neglect them, lest he 
ahould lose bis consideration and influence 
HI his county, and see them transferred to 
another, ever ready to grasp at them* 

True, the English experience much greater 
facilities than we do, to reach the spot to which 
they m^y be summoned. A thousand means 
of conveyance are at hand. The roads, 
crossing and re-crossing England in all direc- 
tions, are kept in an order nearly incon- 
ceivable, from London, to the most distant 

B 
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parts of the kingdom.^ Besides, tW EiDgliA 
eensider no sacrifices too g^eat for the pc^ 
pose of procuring horses ; this is their first 
comfort as sOon as they have ris^iin the worlds 
so that they are never at a loss to hefftek .a 
journey. A thousand stage-coaches pass nt 
an hours^ drawn by fleet horsed, wUch w^uM 
never be supposed destined for such a servioa 
By their celerity the distance disappears; aiiA 
in the inns scattered in profusion on theroads^ 
and k^t with the minutest attention to cleans 
tiness, the fatigues of the journey are .foi^ 
gott^. In this way, then, the grand miA 
petty jurors arrive, sometimes from a distanot 
of eighty miles. It is extremely rare thai a»y 
of them fail, although die number required for 
each assize is at least a hundred and eigh^ 
not inchiding grand and i^cial jurors. The 
number of jttMrs for die whole year, in YoA«^ 
shire, amounts, for example, to more than tw^ 
thousand, according to the table before giveiik 
Those who absent themselves must makto 
affidavit before a magistrate, declaring th&r 



* The roads are from five-and-twenty to thirty feet wide^ 
except a few at the approach of towns, where they are some- 
what wider. Most of them have footpaths, raised two or 
three feet above the carriage-road, to presenre thefootrpas^ 
scngeis from coaches and horses. 
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mciii*padty for the duty. They lafberwordp 
ftensmit this affidavit to tiie cotirt^mth a atnlo: 
ment of their reasons for not b^ing at their 
pdslv If grounded oh any infiiinity/ - or 
^tual indtspositioiH they iadd as a TOtiehi^iv 
their physieian's certificate. But it nltlst not 
lie imagined that such excuses are lighlty rie^ 
cejrred : they are read Sm the heating of tbt 
otber jtiryme^ and on the least ' suspicion bf 
thOT verstcity, the court sends for the phy^ 
sieian who had signed the certifioate^ ond 
ntakes him srwear to its trutk What physt^ 
cian, in the fiapce of the inhabitants df hit oitq 
neighbourhood, would dare to certify a jury^ 
man's incapability, when' conscious that all 
the world knew to die contrary! 

When a juryman alleges no ground of ex^^ 
cuse, or the judge &ids it unsatisfectory^ he is 
subjected to a fine of at least forty sfaHliligS) 
and not ^cceeding five pounds; but in thA 
evenct of ilUwill on his pait being suspeeteci^ 
his name is called at each cai»sie, and eaclk 
time be is fined as an absentee. I was in* 
forn]^ of the case of a juryman at York, who 
had been fined in a single session, £600. 
These fines are strictly levied: they are fol- 
towed up by an arrest, as in all cases of civil 
debtt and are regarded by the public with an 
eye of especial favour, being considered as a 

£ 2 
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proof of the judge's. attachment to the trial bf 
jury, an infititution esteemed by the English 
the miun pillar of their liberties. 
' Grand juries, besides their principal duty, 
,of deciding whether prisoners are to be 
brought to trial, (a duty which I shall pre- 
sently have an opportunity of iloticing,) are 
impowered to inspect the prisons, hear com-^ 
plaints from the prisoners, and, further, and 
in this ' consists one of the most valuable 
branches of their office, to make representar 
tions to government upon all points of the 
private . administration of the county, . or the 
general administration of public affairs. So 
that if any road or bridge should be out of re* 
pair ; if it be thought advantageous to open a 
new road, or construct a new bridge ; if any 
gaming-houses or brothels have been opened 
m their county, or manufactories by which 
the piiblic health may be endangered ; if the 
fiinds for the relief of the poor are misapplied ; 
if any magistrate, even the sheriff himself, 
should abuse his authority ; if a tax appear 
too onerous for the county in particular, or 
if any great question of general interest be 
agitated in parliament,— the grand jury have the 
light of making their observations on all these 
different subjects- For this purpose, they 
frame a memorial, which their foreman reads 
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in open court, and then confides^ it to the 
juc^fe, witibi a prayer to lay it before ^the King. 

I| was in this manner I saMr the gpand jnry 
of^Durhaiii^ complain Qf tit^e slowneisdf !feilildr 
ing the nqV' prisons ;'atid that: of iOarlisle, of 
thtibad^ condition ofthfe old ones** « > ^ iMJf, 

The gbaua juries df the ^ozbb wee notifke 
only oiies ilrho laajbyi ' tlm privilegefi ithqse M 
the ^qdiu^^-session^ taken fromiaQr(^^ 
daisA of n^ciety, justicei^ of. p^e« of eaek 
oovnty, mh^bitiEints of towns asseibUed. bgr> 
thiedr jmayor, ' and freeholders fa^ ihe> • ^hetiS^ 
have all ithe saime prerogative^ aiid 'iis^ 'it witb 
^iial;freedom; : »♦ '. > 7/ . • '^ V> 
'To gifve an idea of their itidependence^< I 
will here relate what happened in the case of 
the cdiebirated Bean Swift. ^ ;. 

'Government having issued an order for in-l 
troducing a copper coinage into Irelimd, iar 
measure, for what reason I know not, exr 
iremely obnoxious to the Irish, and ajqxearing: 
to them contrary to the interests of the 
country. Swift wrote a very violent pamphlet 
iagainst the innovation; and the pamphlet ob- 

* It is to the grand juries of Cumberland and Westmore- 
Ifmd that the four northern counties owe the advantage of 
having two assizes every year like the other counties' of 
England. This important object constituted in 1818 the 
subject of their deliberations. 
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tained 80 much celebrity that goveninftant dei 
ternHHed to piudsh its author and ^uUisfaeis^ 
in ccmaequence, a bill of indicfmeiut wan pre- 
saiited to the grand jury against a hrocikft^w 
tharged teith selling the, pan^letv.aiid. Hm 
judge enjoined them to inquire htto^ its: aUe^ 
gatidns with the greatest sefventfj: .hsjA'pto- 
ifliogf 6h the contr^ufy^ of tbeiv right of iep»n 
MntaAkm^ they ad^assed a if&rj spbrtted onh 
ttOttstranee;to the jndge hiipselj^ against Ibe 
H^ature taken by goveomment, in which wwe 
scfMroduced l^wift's own aiguments im *: thb 
asserted libeh they declaiied the iatroducera 
of the new coinage enemies to the eoun^ryv 
ind' compelled ^¥erwnent to ireacmd its 

Ilia the natural result of these ciyiI and pan 
ternal duties, and of the zeal and fermnessairith 
which they are performed, that grand jucim in 
Englstnd enjoy such vast consideration, and 
that their renkonstranees have so much wei^ut 
with government, by whom they are^ ccmsi^ 
deret} as the pure emanations of public 
opinion. 

Nor must it be supposed that their prison 
yisitations consist merely in a slight and cur- 
spry glance at the place and the prisoners: 
th^y. gp in a body, and are therefore enabled 
singly and out of the presence of the keeper. 
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wliai .usually rema^is with the foreiuaj(i, jto 

question the prisoners privately, and ascei; 

Uim tboir xeal wants, as well a3 whatever ill* 

tmiUmetit they may have e:^p^rience^. Mo§t 

ci{4l)emfbeM(ieB» being justice^ qf pe^i^ j^j^d 

inttbiftnapiu^ity charged with tl)e,^iapefiiijl;f^i 

taM^ of prisons^ a' duty wliicb,.tbey pe^or{|i 

iftMt jriiigiously^ never fail to vi^it thein aj| 

albout once. ^ fortnight^ to write on the keeper^i' 

booksii irhil^h I have seen, the observatioi^ 

(h^i jotaj jiave Qcc^asion to make, and to leav^ 

the prisoners some mark of their gene]:psity.. 

.,>fiQ prisoner csm be concealed from* the 

gnmil jury* At the opening of the assises, 8^ 

1^ oC. aU persons confined in ^hesberifff 

priaott is printed and published by the ke^eii; > 

und^r.Jbis own respoo^ibility) and the^e is 

ptoMaly no instance of a keeper's daring t^ 

conceal a single one. 

: Thia list, called the Crofion^ Calendar ^ is, pro<^ 
fofiely distributed over the county, that. ever]i[ 
one may know the number in confinement, and 
tba^6%use of their detention. It discrinunates 
those confined by virtue of a sentence, from 
those committed after examination and by a 
magistrate's warrant There can never be any 
others, with the exception of prisoners for 
Aebt, who form a distinct class. 
. AU the prisoners must be brought to trial at 
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the ' Msises^ and be either conncted w «e^ 

-Under no pretance whafterer wm^ ^be tnd 
of any prisoner be deferred to another aefiH 
ston, unless in case of. illness/ or of m«eqiiest 
made by hnn for the sake of his own deSiae^i 
wtkd if the proofe i^ainst him are ncrt' all in 
readiness, or if the prosecutor or sMne wi^ 
nesS' should not appear, he arails himself of 
these circumstances, and is either tried mpoU 
the evidence before the court, or dischatged 
bjf proclamation.   - - * . j 

"* It sometimes happens, - however, in grave 
Offences, that the judge, upon affidavit, of' ^tli6 
fMrosecutor or his attorney, alleging the unfdire- 
.eeu absehte of a ne^^easary witness. -pt.; <»ff 
the trid to the next aissiEea; but in thid oas^ 
the prisoner is generally liberated dn ^boil; 
unless for murder, rape, or such other heinous 
offence. In all other cases, prisoners^' as' I 
have already said, are either tried or dis^ 
chained. • - > 

For this purpose the judges receive a cora-^ 
mission oi gaol'deKvery, commanding them-tiof 
clear the prisons : and as the list of acquittato 
and convictions is also printed at the end of 
each session, the whole county is a vritness of 
the manner in which the judge has discharged 
his duty; and he would undoubtedly be im- 



OBiJUdTICi&:IK<I>NGLAN.O. St 

peached tt pwliam^itf if from) any/ 0tis|iectefi 
<^ ungatisfsU^ry reason he riiould, laaial^ibi, 
idadefvithottl deciding' upoft theifaie of att. the 

-(iAfr alnoat all tha-iqiaail^effi'aessiokia/a Ik^ 
cidmdw 18 til^ewise printed^ alifeifidb^jii^^ 
liklf*be&efits;^^ Qn thia>8ubiect^ihDwawr^t]itito 
!§( wo pM#cular: law t : buli a» pubUciitjF afqiears 
to ithe . I Bogiish . o£ \ anck essdntial % ]io((e8mljri 
thare liS' acaccely'r-a^triagle; affaipi o£>puUio 
horfier^ biit wha4: ii isuhjfecjted to if. i. : > lionr; 
MjThe petty as well: as.gnmdJniyiamD^^ 
named by the sheriff,cand ifoir theraraMafemm 
ateuck witib equal impartiality, jr ^r ?i •> o;: r 
j i £Tciry person in JBngland hayings ten powida 
aiyear iniland, freelK>M^or:Copyhold^;aiidrwft 
in Wales, is ieligiUe for ihe Jury^ « !and^ is pui 
doiiBiiin thO' list The number ief jurymen 
consequently: varies in > each county,- aecocd^. 
ing ta its wealth . and population. . In . Ycirk^ 
sliiie^the largest county in England, itis re^^ 
puted to amount to about ten thousand^ with^ 
€«it including the jurors of JBanmghriowiiSj 
thai] is^ towns priyiLeged to have their own 
magiatrates, and of which the inhabitants per-' 
form the duty of jurors for their own town 
only, and not for the county : in Lancashire 
the number amounts to about eight thousand*^ 
Surgeons, physicians, apothecaries, as long aa 
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Hneiy ^Hk^vfttkea jM-ofe^Jsnon^ bar|iirtei8| (i 
ymm^ ut Zbtr, cmmsellars')^ attofnses^ <«]id of^ 
fiMM'43^>c(MrtS9 clergymen^ or pen<m« ki lioly 
orders, coroners, military and naval <>ftoeni| 
MMteci ioad -Battoniy qpofrs^* nlendben <>f ?go* 
ircannaieiil^ ifoakers, afid 4ild me& seventTf yMiS 
#f ^6p are exempted firon serving tke office. 
^ >£a€b fsoohty has its pafticular regulatioiift^ 
gtimttdMk on acts of paxiiaiiient fixing the tin* 
timi QiuBt elapse betwJBen the snccessire eaU* 
apon each jurjnaan for his att^idanet, alid 
prescribing tJhe system to be adopted in iaH 
#lher4SO&cenift relating to them. 

The object of these regulations is to deter« 
maa» t)ia difference which the wealth and 
pepalalicai of each cooi^ necessarily oreate 
ii Ihe service of their respective juroirs. . 
i In Yorkshire, for mstance, jurors can be 
summoned to > attend only once in jfenr years, 
mfaUst in Lancaslttre once in three years is ths 
ptescribed time: in other counties, every tura 
years, and in Rutlanddiire yearly. 

In Yorkslnre, they are divided in the gene^ 
lal list into two classes : those having an in^ 
come above £150 a year, and those with an 
income under this sum. The former are se^ 
lected for assizes, which are always more. ex* 
pensive, because of longer duration and from 
their matting in a distant town; the others, fc^ 



QF JUSTICE IN ENGLAND. 50 

that of the^qvartet-sfissions, which areholdea 
nearer, their xmyoi homea. The sheriff suhiecto 
himself idi ^ fine q£ ;£20^. ia caae^of Jbis aumiiiaiH 
ini^ibr ,the xiuarter^seasions, persona hayiog an 
kieome id» j£l60 a. year.-^^bch mnst^ an .a 
flatter of co]irae»i be Besenreii fat the aasiaee.. i> 
Jb other eounties^ thfiae two ifiriaioiiii alao 
eust : ; but the incomei necessary fov service? at 
tiiie assizes is not aliwajs fixed^ and the amount 
la^lleft in the sheriff's discretion, who iresenrea 
bankers and merchants for the assizes^and 
diop^keepuears for the quarts-sessions. 

> The general jury lists are made out in the 
fotiowiiig manncar. E^ery year, about Michael- 
mas, the petty constietbles put down such as 
am liable .in ih&r die^cts ta serve on the 
jury, namely^ all who are one-andrtwenty 
yeaJcB . of age, and in the receipt of a landed 
mcome of at least £10 a year, freehold or 
Copyhold. To ascertain this, they apply to 
the register of taxes. This list is stuck on 
tlu3 walls of the parish church for twenty days^ 
every one thus having the opportunity of ia-- 
sq^^eicting it, and of complaining to the constable,, 
^ther to be struck off, as not having the re^ 
quired age or income, or in the contrary case^ 
to have his name inserted. 

i 8hould the constable persist in wrongfidly 
detaining any person upon the list, he may be 
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(rammoned before one of the county magis-^ 
trates, who decides the question of eligibility 
upon the complainant's oaih, or that' of a 
•Higle witness, and if there should appear to 
haTe fa^n any vexatious condaci on the .pari 
of . the constable, the latter is liable to.be Medi 
twenty shillings. : This decision is afterwaMs 
Ment ta the quarter-sessions, aiid the clerk- 'ef 
the peace is ordered to.iiostot or erase tiib 
name, according to the circumstances: of >iha 
6aae^ . 

The petty constables' lists are sent to the* 
high^constables, after declaring upon oath 
before a justice of peace, that they are maid© 
conscientiously, and to the best of their Imown 
ledge* The^ high-constablee^ in thdr fum^: 
transmit them to the clerk of the peace.for 
the county, after making ah affidavit that they 
are just as they received them ftora the petty 
constables, and without alteration. Froin all 
these lists, the latter makes out a general one^^ 
which he is obliged to transmit to the sheriff 
by a fixed day, under the penalty of being 
fined* ^The sheriff himself would be subjected: 
to pay a fine of £20 were he to add to the^ 
general list a single name not found upon that> 
of the clerk of the peace. 

It is thus that the sheriffs have every year 
a new list of ail who are qualified in their 
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county to sMTe on juries, out of :whom he caa 
make a sure choice, without running the risk, 
lika the prefects of France, of making a se^ 
ieqtion from antiquated lists of persons ^ther 
dead, or who have left the place, time out of mindi 
, In the : book which contains the genaral 
jury list, there is written every year in red ink^ 
by the side of each name, the date when the 
person was summoned on the jury, thus for- 
niching a check against his being called sooner 
than he ought to be. > 

All these minu^ae are attended to with the 
^eater exactness, because the sheriff is re- 
sponsible for the qualifications of all the 
jurors presented by him, and if, in conse- 
quence of an erroneous presentation, the 
number of jurors should prove insufficient, he 
subjects himself to a very heavy fine. 

LfCt us now return to the assize-court 
After jthe grand jury has been called over, 
Iheir foreman takes the following oath: 

"You shall diligently inquire, and true 
" presentment make of all articles, matters, 
" and things as shall be given you in charge 
" 9r. otherwise come to your knowledge, 
" touching this present service. The King^s 
^* counsel,* your own, and your fellows' 

' * This relates to the private informatioii received front 
justice) of peace, and secrecy is enjoined to prevent the 
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•* yon shall well and truly keqp secret. You 
** «hall present no man for hatred/ malice^ or 
-^ ill-will, nor leave any unpresented for fear, 
"** favour, or affection, or for any reward, hope; oi* 
^ jpromise thereof; but in all your presentnientft 
^ you shall present the truth, the' whole trath, 
^and nothing but the trutli» according to the 
"^ best of your skill and knbwledgj^ So hdp 
*^ you God." 

The grand jury in succession then take thdf 
own, which is thus conceived : 

** The same oath your foreman has now 
-'* taken before you on his part, you and every 
"^ of you shall well and truly observe, and k^p 
"•^ on your respective part. So help youCrOd.*! 

The grand jury, as I have explained, ought 
to be generally, and I have always seen them> 
twenty-three in number^ so that their votes; 
which are always give* by a simple majority, 
may at least consist of a majority Of twelve. 
This number, however, is not strictly neces*- 
«ary: it may be twenty-two, twenty-one, ' or 
twenty, arid so on down to twelve; in the lat- 
ter case, the votes must be unanimous, in the 
others there must be at least twelve for the 
finding of the bill. 

Gused from concerting his defence, and to lull his acccmi- 
plices into security, if he has any, and who are not yet 
apprehended. 
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^This necessity is grounded on Ike foidar 
mental maxim of English law» tilkat nei <mit 
shall be condemned except h^ th6 consent' of 
liwenty'-foAir of his countrymen : which abra;^ 
takes place^ since the deci^on of the granii 
jury must be formed upon a majority of at 
ledst twelve votes^ and that of the twdve 
petty jiitors must be unanimous. 

The petty jury are then callejd over. The 
nuinber formerly impannelied was only twenty^ 
four; but this being frequently exbaosted by 
challenges, as will be seen presently^ and the 
manner of replacing them producing incon* 
veniendes, of which I i^all also speak, the 
practice was introduced of impanneilJQag eighth 
and*-fbrty. 

The calling over is preceded by a pvoch»» 
mation of the following sort» made wi^ aloud 
voice by tiie court-crier: 

.^ You, goodmen, that are impanndtted 
^ to try between our sovereign lord the King 
'^ and the prisoner at the bar, answer to your 
V mmB^, every one at the first call, on pain 
^* and peril that shall fall thereon." 

If any make default, he thiis addresses 
them: 

" You of the jury who were even now called 
** and made default, answer to your names 
*^ and save your lines/' 
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If iOiey do not make their appearance^ the 
fine is declared. 

These calls being over, the judge makes a 
short address to the grand jury, reminding 
ihem of their duties, and by what principles 
they should be guided* He then make« 
sofaie observations upon such of the cases be^ 
fore them as appear to need it, and dispussef 
them to their room, with a request to proceed, 
with all possible dispatch, to the consideration 
of the first case, that the court may forthwith 
commence business. 

I may here mention that in England there 
is no necessity to give much instruction to 
jurors upon the nature of their duty. Every 
man is so accustomed to the institutibnV's 
knowledge of all their constitutional laws^ and 
tnore especisdly those relating to the trkd by 
jury, is so generally : diffused, that it is ex- 
tremely rare to find a juror not thoroughly 
acquainted with what his country; ex|>eet8 
from his zeal and integrity. ' ; : ; ' 

The foreman of the grand jury is, be»des, 
always one of the most distinguished gentle^ 
men of &e shire, the eldestson of a peer, or mem- 
ber of parliament, or other person of equal dis^ 
tinction, which is of course saying that the 
foreman is a man of the greatest discernment 
in his county : for, in this country, where per- 
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8onarconsideration is paramount to all other, 
to that even of rank and fortune united ; where 
Sir Samuel Romilly knew of no niaime that 
might eclipse his own, it is by individuals of 
the higher classes that the greatest exertions 
are made for the acquisition of knowledge. 
They are impressed with a conviction that 
ttiey especially stand in need of some personal 
consideration in addition to that derived from 
their social position, and are unwilling to ex- 
pose themselves to the bitter vexation of being 
deprived of the first of these advantages, when, 
for the interest of the public, the enjoyment of 
the latter has been lavished upon them in 
such . galling profusion. 

The grand jury form themselves in their 
room into a kind of court, under the presi- 
dency of their foreman. The plaintiff in the 
first cause, with his witnesses, no w enters: the 
former states his case with the circumstances 
of the crime of which he has been the victim; 
the others make their depositions; the jury 
then deliberate on the presumptive proofs 
against the accused ; if sufficiently convincing, 
the foreman writes at the foot of the indict- 

• 

ment, a true bill ; in the contrary iftase, wb bill. 

Whilst the grand jury are in deliberation on 

the first case, the court remain unoccupiedl 

The clerk takes the list of- the petty jury, and 
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cMb oyer, at hazard^ the names of the tWelvi^ 
jurymen for the first trial. The judge fills the 
intenral in reading the informationSy the counr 
sel their bri^, and the puUic in forming con- 
jectores on the business of the session* . . 
. But this intenral seldom lasts more than half 
aa haur» as the clerk of the indictments takes 
care to lay before the grand jury the clearei^ 
cases^ and the grand jury soon enter the court 
"with a true bilL 

Robberies are dirided into petty and grand 
larcenies. All robberies of the ralue of a shilt 
ling and under, are petty larcenies; all aboTt 
ja shilling, grand larcenies. 

Petty larceny is punbhed with hnprison^ 

Grand larceny is punished with death; but a$ 
all who are guilty of crimes of this class, are^ 
generally speaking, admitted to the benefit of 
cleigy, grand larceny b no longer considered 
initeelf as a capital crime, and receives a punishf 
ment Iras than death, namely, imprisonment^ 
or transportation for seven years, fourteen, of 
for life, according to the gravity of the ofience« 
This relaxation, however, from the primitive 
severity of the law, is little more than nominal^ 
since a multitude of acts of parliament have 
been passed taking away the benefit of<^tlei^ 
from those guilty of this crime, in so>tnany iur 
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^taii66s^ that the pftiiiishtnent of d^ath ia 
neMored in almost all cai^es of grand lar* 
«eny. 

9o that, for example if the g:ra]id larceny 
idoMdtd in sheep or horse-stealiiig^ 6r in 
stealing s^y articles e::icposed publicly; di- if 
it amonintd t6 five shillingd^ not in a dwelting^ 
hotid^, or to forty in a dwelling^hotise^ the 
punidhdielit ca death. 

FurthW, any robbery, hotreirer trifling i« 
value, committed in a house, during the night- 
tiin^, and with a forcible entry, and thu« cdn- 
dtttiiting a bierglaryy incnri^ also the penalty of 
death: so that by means of all these ^xcep^ 
^oUs acid of many more, too numerous to bei 
detailed, robbery in England is generally fol- 
lowed by capital punishment. 

Were these barbarous penalties rigorously 
inflicted, a place of execution in England 
Would become a vast charnel-houisie, and th6 
whole nation would ri^e up with one general 
esctamation of horror : but with flie exception 
of murder, and occasionally rape, or forgery, 
or of uttering forged bank-notes, the punish- 
ment is always mitigated by the judge, who, in 
his capacity of King's commissiofi^r, has the 
power of commuting it, under the condition, 
however, of the commutation's being ratified 
by the King, who is in the constant practice of 

f2 
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doing 80. Thus the penalty of death is in &ct 
pronounced merely to satisfy the law; and^ 
according to the offence, imprisonment, m 
transportation for .seven years, for fourteen,, or 
life,' is substituted. Even the puni$hnient of 
trapspprtation itself is scarcely. ever inflicted 
on those, cast for not more than seven years. 
Thiey are usually imprisoned for the. term in 
houses of correction, and kept to hard labour 
when any description of business is carried 
on in the gaol. 

Convicts sentenced to fourteen years tr^uuK 
portaltion are confined in the countyTgaols till 
the period of their embarkation, and in the iur. 
terim are employed in public labour: whe^. 
they conduct themselves well, and appear tf> 
wish it, they are very often kept in England. 

But although there are few instances, wjth 
the exception of the cases I have just men-: 
tioned, in which capital convictions are not 
commuted, I saw nevertheless some wretchesi^ 
executed for stealing a single sheep, and, 
others for burglaries : but this rarely happe^s,^ 
except when the number of robberies requires, 
a great example to be made, or when the pri-. 
sobers are notorious and hardened offenders.. ; 

The ju(^es have thus, as it were, the power 
of life and death over all those convicted by 
the jury. I am sufficiently aware that this. 
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power is confined in practice within v»y» 
Harrow bounds: but they are still left a lati* 
tude that would be truly alarming, were the 
privilege confided to magistrates less lenient 
dr respectable. . If we reflect that from ten to 
twelve hundred capital convictions take place 
every year in England,* and that the judges 
have the power of disposing, at their will, of 
the fate of all these wretches ; that they may 
suspend the punishment of death over the 
heads of these twelve hundred^ and fix it on 
such as they may choose to single out, it 
will be allowed there is something so exorbi- 
tant in this stretch of power, that it. would 
seem improper to confide it to thd hands of 
any man, even those of Socrates himself. 
V The question then, resulting from the indict- 
ment, is always complex: the accused is ar- 
raigned either as guilty oi felony in committing 
a robbery in value above a shilling; or of 
murder, or only of an attempt at murder ; or 
of any other act classed by the law in the 
number of felonies; or as guilty of burglary^ 
in robbing by night with forcible entry, in a 

* In 1818, twelve hundred and fifty-four were Condemned 
to death, out of whom ninety-seven only were executed. 
There were thirteen hundred and two in the year before, out 
of whom a hundred and fifteen underwent the sentence of the 
law. This makes not quite one in thirteen, in the first case. 
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4welliiig-housa; or of mamlmghtfrf in ^Ifty-^ 
ing an mdividual M^tbopt premeditation; or> 
finally* of petty larceny, in committing ft roilK 
bery under tbe Y^ne of a sbilling ; or of » 
misdem^arior, that i^ of a ^Unpl^i offence, y% 
having committed s^n assault 

When, in tb^ case of a prisqnw's bein^ iw** 
cused of felony, the grand jury find the rob^ 
bery under tbe value of a shiUingi they vmt^ 
upon tbe bill, true bill for petty larcmy: be- 
cau909 on account of its smallness, tbe robbery- 
is no longer a felony, but a simple oflfenc^ : if 
the prisoner is accused of burglary^ and tbo 
grand jury consider the circumstancfBs eithet 
of night or forcible entry, as not verified^ tbey 
write upon the bill, trw hill for fdony^ in ord^ 
that the accused may only be sentenced to 
imprisonment or transportation, if. according 
^ the YaJiue of the article stolen, be be a4^ 
Boissible to the benefit of clergy. So also in 
the cjase of murder or of attempt at niurder^; 
when the premeditation appears to them not 
i^ufficiently established, instead of saying trufi 
hiU for murder y they write true bill for vnmr 
slaughter. 

But all these discriminations, as wilt be 
seen, are extremely rare on account of the 
rigour of the general law, which comprehends 
almost all cases in its inflexible severity. 
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As the grand jury advance in their exami- 
nation of the different bills, they cpme inta 
court, and present them to the qlerk, who 
reads them with a loud voice ; they then re-^ 
turn to their private room^ and proceed sucn 
cessively to the examination of all the indicti^ 
menta brought; before them. Their busine^e^ 
is commonly terminated within the first thre^ 
er four days of the session. 

They next visit the prisons, and draw up 
such remonstrances as they may have to make 
to government on the points before mentioned. 
They then ask to be discharged from theii; 
duty, and return home. 

, The priscHtiers against whom indictment^ ar^ 
ftmnd,^ are tried in succession by the court, a^ 
the grand jury bring in their trm bilhy aud in 
the order appointed by the judge : for as the 
pases are dispatched vrith incredible rapidity, 
^ is impossible taforeseq the day pi^ which any 
particular prisoner will be tried, and therefore 
the witnesses in each cause are summoned to at- 
tend on the first day of the assizes, and are' 
bound to remain in court until the cause upon 
which they have been summoned has been 
decided.^ 

^ Witae8«es recelT« 7s. M. a day, and in addition are 
repaid their travelling expenses, at the discretion of the plerk* 
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It is a truly admirable spectacle to seethe 
two juries acting, each separately, yet at the 
same time, one upon the bills presented, the 
other upon the <bills found. What a saving of 
time and fatigue for the witnesses, who have 
only once to leave their homes ; who, upon 
quitting the grand jury room, proceed forth- 
with to give their evidence before the petty 
jury, and are thus enabled, in a single day, to 
acquit themselves towards society of all the 
obligations incurred by their chance know- 
ledge of the circumstances of the case ! How 
much more satisfaction must the grand jury 
feel in being able to ground their decisions 
upon the oral depositions of the witnesses, 
than our judges can experience in the written 
testimony upon which alone thiey are allowed 

All these charges are defrayed by the county, which also 
reimburses to the plaintiff all his other expenses, for himself 
and his lawyers. . . 

. The following is a statement of expenses incurred in a 
case of manslaughter : 

Prosecutor's expenses 29 18 8 

Surgeon, fourdays' attendance, and journey. 4 16 6 
Four witnesses ,-..---- i.io 



Total 36 5 2 
The expenses of the York.lent-assizeS) 1818, amounted 
to «1,774 3«. M- 
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to found theirs! How affecting, in short, is 
this sacrifice made by a whole nation, permit- 
ing the intervention of no govemmept agent 
between it and the defendant; taking upon 
itself the burthen of conducting ^very part of 
the prosecution, the first hearing, the finding 
of the indictment, and conviction of the of- 
fender; leaving to the depositaries of the 
sovereign's authority no care but that of direct- 
ing it in all these different branches of the 
procedure, and of pronouncing the penalty of 
the law upon the culprit! 
. When the prisoner appears at the bar, the 
clerk reads with a loud voice the indictment 
against him ; says it has been found by the 
grand jury, and asks the defendant if he 
wishes to plead guilty or not guilty^ that is, if 
he acknowledges his guilt or maintains his in- 
nocence. 

When the prisoner pleads guilty, (and this 
often happens, from the certainty, in this case, 
of a commutation of the punishment,) the 
judge cautions him that the crime alleged is 
capital, and that it is his interest to defend 
himself; the clerk, the gaoler, almost all the 
counsel, even the prosecutor's, persuade him: 
to take the chance of an acquittal : but should 
the prisoner, in spite of these earnest solicita- 
tions, persist in acknowledging his guilt, he 
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1(9 remanded to prison, and condemned vith-# 
CHit trial, upon his own confession. 

When, in a contrary case, the def^oidaBl 
ples^ds noi guilty^ the clerk asks him how he 
will be tried ; the defendant answers, or it is 
answered for him, (for this is merely a siippla 
formality,) iy God md his tountry.^ The clerk 
th^i says, God send yon a good deliverance) 
He then informs him in these terms that he is 
going to draw the jury, and that he may ex*^ 
epcise his right of challenge : 

" You now, prisoner at the bar, these men 
** which you shall hear called, are to pass 
^* between our sovereign lord the King and yoo 
" upon trial of your life and death : if yott will 
^'challenge them or any of them, you mus$ 
speak to them as they come to the book to 
be sworn, before they are sworn/' 
The drawing of the jury is not mad<e by 
ballot, as it ought to be, strictly, the law pre- 
scribing that the names of all the jurors are to» 
be written on slips of paper, and dropt into a 
box, from which they should be taken one 

* Tbis declaration was fonnerly of great impGrt, express-* 
ing the defendant's choice of this mode of trials preferably 
to that of the ordeal hy water and fire^ or of the judicial 
combat ; but as there is now no other form of trial than that 
by jury, the words are become useless^ and have no longer 
slny meaning. 
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^fter the other. The clerk is cQnomipiily $atis-r 
fied with taking the first twelve names oiji thQ 
Usty or auy twelve names <?£^lle(} s^t h9^74fd, 
. For greater e^fpeditiqn, |t ipi cQntriyiecJ (^iji4 
it is in these particul^?, sp valuaW© in prj^c-^ 
tice, that the English procedwre ig princips^lly 
superior to ours,) to bring up all the pri^onerii 
^hpse triak may b§ dispatched in a naming ; 
they are sometimes tp the pumber of ten o? 
twelve^ for whom one single jury is set in 
order, which, after hearing at once, all the in-i 
dictmepts relating to each defendant, are sy^orn 
ip for the trial of the whole. 

It is unnecessary to mention, that if, in the, 
course of the business, and before the com- 
mencement of a fresh case, a juror, or several^; 
pr all, should be wearied put, they would be re-^ 
placed by pthers, whp must be sworn iu, and to 
Vhpm the indictments must be read over again; 
but such chajQges seldom occur, and a jury,;, 
opce choseii, usually goes through the whole: 
morning's business, without interruption, thus^ 
producing a most valuable saving of tiuie. 

Every defendant, as well as plaintiff, has a 
right to make his challenges, at first to the 
whole list impannelled by the sheriff, and 
should they fail in getting it annulled, then to 
each juror individually. 

The first mode of objection is tern^ed ch(f>l- 
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lieng^ to the arrajfj the second, challenge to the 
polls. 

Each of these two modes may take place in 
two different ways, either by principal chaU 
lengesj or challenges to the favour. 

Principal challenges are founded upon ch*- 
cumstances, the consequences of which need 
not be appreciated, but the mere existence of 
whicbi implying, in the terms of the law, a want 
of impartiality in the sheriff, or juror, is suffi- 
cient, if the challenge is to the array ^ to annul 
the whole array y or list of jurors, and if the 
challenge is to the polls, to have the juror 
erased from the list- 

The most usual of the above circumstances 
are, first, when the sheriff, and secondly, when 
the juror is a relation of one of the parties 
within a prescribed degree, has a law-suit 
with him, &c. &c. There are others that 
concern the sheriff alone, which may cause 
the array to be annulled, as the appointment 
of any of the jury at the solicitation of either 
of the parties;* and others peculiar to the 

* There was formerly a very singular ground for a prin- 
cipal challenge^ in the case where a peer was party to the 
suit : it was derived from the sherifTs forgetfulness in not 
inclu<]hng one knight, at least, in the number of jurors, and 
the reason given by authors was, that the interest of private 
individuab required this especial choice, because, say they» 
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jurors, in consequence of which they might be 
rejected from the pannel, as, for instance, when 
it can be proved they were not in full possession 
of their mental faculties, wa-e foreigners, not 
of the required age, had been convicted in a 
court of justice, &c. 

. Challenges to the /avottr are those founded 
upon circumstances of which the consequences, 
on the other hand, are susceptible of appre- 
ciation, and may be considered as having or 
not having an influence over the g^eriCis; 
choice, or as calculated to influence the ver- 
dict of the jury. Thus, for instance, if there 
should exist a distant relationship between the 
sheriff or juryman, and either of the two 
parties; should one of the parties hold lands 
on lease either from the sheriff or juror; be the 
intimate friend of either, or his colleague in 
any public or private situation, — ^there would 
be ground, according to the presumed influence 
of these circumstances on the sheriff or jurors, 
to annul the array or dismiss the jury. 

There are still two other kinds of challenges 
peculiar to criminal cases. The first is only 
to the polls, that is, to jurors individually ; and 
the second, either to the polls or to the array^ 
to the jury individually, or to the whole list. 

The first is termed peremptory challenge^ 

a hnight was presumed to be a man of courage and not afraid 
to look a peer in the face* 
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and was established only in fcmwem, vitm^ id 
consideration of the prisoner's life^ Ttos 
mode of challenge consists in the rif^ seiely 
granted to the defendant^ and only in casM of 
felony or treason, to challenge, witliont being 
obliged to allege any cause, a certain natnber 
of the jury impannelled; This number is fitted 
at tfairty-fiTe in cases of high and petty treason^ 
but confined to twenty in cases of murder and 
fdony ; after this, he is allowed to challenge 
no more, unless upon legal grounds.* 

* In case a defendant persist in objectmg, by a perc^p^ 
tory challenge^ to a greater number of jurors than diat pre* 
scribed by law^ then, if the trial were for murder or felony, 
all challenges above twenty would be considered as of no ef-^ 
feet, and his trial would proceed as if he had not made them. 
But in high or petty treason, he wotifd be liable to the appti- 
nation of the jpeJue^/bi^ at dviUrt^ a dreadfcl monument of timei#* 
df barbarism, not yet abdished. This consbted in stretchinip 
the accused naked upon the ground in one of the prisov 
dungeons, — his head muffled, his limbs fastened with a 
i^pe to each of the four comers of the dungeon, with a 
weight of iron or stone placed upon his breast, a little heavier , 
says the law, tkOn he cdn bear. He was stipplied with vic^ 
tuals and diink ^very other day. His food consisted in three 
morsels of barley or rye bread, and his drink Handing water. 
He was left in this frightful situation till death came to his 
relief. Although this law is still in existence, and may con- 
sequently be enforced, it seems however to have been suf- 
fered to fall by degrees into desuetude ; and the person ac- 
cused of treason who shall challenge more than thirty-five 
jurors, is considered as acknowledging his guilt, and con- 



: . , The defendailt has the pptiou C)f making hia 
jCjidUetiges {ox oau^e, or peremptorily « It is 
bett^ to hegm hy the former^, h^ca|ide, in th^ 
i^ve^t of a r^ectic^ri oif his cfluse aH^^iiisuflldeJiKt 
he. may then, ehalleoge the jurors petmnptorily. 

Wh^ there we aeterai defend auta^ they ^t 
4ei;Qt allowed to challenge together^ by way of 
peremptory challenge^ a greater number of 
jurors than that just iftentiQued ; and in cas^ 
of , their disagreeing in their challeuged^ they 
are then tried separately^ and each obtain^ the 
lull latitude of his right of challenge. 

The second sj>ecies of challenge^ peotili^r to 
criminal matters, is termed challenge for de- 
fcmlt of tke kundredorSf (for default of the inha-* 
bitants of the hundred,) and is made either 
to the arrayit whenever the pannel does not 
contain at least two inhabitants of the humdred 
or district in which the crime was committed ( 
or to the polls^ whenever the jurors of the A«m- 
dred^ after being placed on the list, shall have 

demned as a matter of course, without there being any ne- 
cessity for proceeding with his triaL 

The punishment here mentioned by the author was termed 
{ivessing to death ; few instances of it are found in the course 
cf several centuries* It was the penance for standing mute^ 
anciently inflicted tiUthe prisoner answered, but altered about 
thip fourth year of Henry VIII. when it first appears upon 
our books, and directed to continue till he died, which of 
course soon happened. There are some variations in the 
destriptions of iti-^Tr. 
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made default, or whenever those nominated 
by the sheriff shall have been declared chal'^ 
lengeable, on account of their not possessii^ 
in the hundred the freehold or copyhold mr 
<;ome required by law, or for some other causa 
The ground of this challenge is founded on 
the adage that vicini vicinorum Jhcta prasur 
muntur scire^ neighbours are presumed to be 
best acquainted with the affairs of neighbours 

It does not appear that grand juries are 
liable to be challenged. 

Upon a review of all these different moded 
of challenging, it might seem that a jury would 
always be in one or other of these situations : 
yet this is extremely rare, so careful are the. 
sheriffs of making their lists impartially, or of 
having them drawn up by the coroner, when- 
ever they themselves feel any doubt upon their 
legal capacity. With respect to the jurors; 
it is also as rare that there should be be- 
tween them and the defendant or plaintiff 
either of the connections prohibited by law. 

When however the plaintiff or the defend- 
ant thinks he has good grounds for challenging, 
the court appoints two triers^ that is, two um- 
pires to examine into the ground of objection; 

If the challenge is to the array, that is, to 
the whole list, the triers are taken either from 
among the attomies, or coroners present in 
court. Sometimes they are selected from the 
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jury themselves, when the grounds of objec- 
tion alleged against the sheriflf have no refer- 
ence to his partiality towards either of the 
psurties, but simply to something in his own 
person, as his relationship to either of the 
parties within the degree prohibited by law. 

It must now be discriminated whether it be 
a principal challenge^ or a challenge to the 
fuvour. 

In the former case, the only business of the 
triers is to verify the fact alleged by the chal- 
lenging party. 

' But in the second, after ascertaining the 
existence of the fact, they must decide further 
whether it has or has not influenced the 
sheriff's choice. 

For this purpose they hear evidence, and 
after the judge has summed up the proofs 
brought in support of the challenge, they are 
shut up in a room until they deliver their 
answer, to the court. When they find the 
jury impartially impannelled, they write at 
the foot of the instrument containing the chal- 
lenge, affirmed; in the contrary case, they 
write at the foot of the same instrument, a 
true challenge. 

If the challenges are only to the polls^ that is, 
to individual jurors, the grounds of challenge 
are inquired into by two of the jury already 

G 
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called, and not challenged: but in case of thq. 
first juror called being challenged, two triers 
must be chosen in the manner just described) 
and as soon as there shall be two jurors de^ 
clwed by the triers wrongfully challenged, 
these two would then become themselves ihq 
judges of the future challenges, and the two 
triers would be discharged. 

The triers may question the jurors .chal-» 
lenged as to the grounds of objection against 
them, but no question must be put that would 
impeach their character: thus, they are en-» 
titled to ask if they are related to dther of the 
parties within such a degree ; if true that they 
have already given an opinion upon the cause^ 
&c. &c. but they must not ask whether they 
have undergone any criminal conviction. 

When the triers chosen by the court are 
themselves challenged, the court hears the 
grounds of objection, and appoints others, if 
there should be sufficient cause. It acts in the 
same manner when the triers cannot agree in. 
their decision. 

When, upon the declaration of the triers, the 
Ust of the jury is cancelled, the judges appoint 
two of the coroners present to make out a 
fresh one: and if the latter should happen to 
be cancelled for some further allegation against 
the coroners, the judge then appoints tvvo per- 
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sons termed elisors^ whose duty is to miake 
out a third one. This latter is binding, aiid 
neither defendant nor plaintiff can make any in- 
dividual challenge to it. 

A list of the jury, and a copy of the indict- 
ment,< need not, legally, be communicated to 
the defendant, except in the case of high or 
petty treason, when he must receive a copy 
of both, according to the express clause of the 
statute, ten days at least before the arraign- 
ment 

The challenges must be made by the pri- 
soner as the jury come up to take the oath, 
and, as we have seen, before the oath is ten- 
dered: but this is not the system adopted in 
practice. As the jury list is printed some 
days before the session, and is communicated 
to the attomies of both parties, the prisoner's 
attorney takes the list to his client, upon 
which it very seldom happens that he finds it 
necessary to exhaust his right of peremptory 
challenge. He is then satisfied with pointing 
out the objectionable jurors, and his attorney 
communicates their names to the clerk, who 
skips them over, so that a challenge is never 
or seldom made at the time of swearing in. 
I had not an opportunity of seeing a single 
one made publicly. 

When the defendant is a foreigner, he has 

g2 
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a right to demand a jury half English, half 
his own countrymen, should they be found in 
the place, or of any other nation. The latter 
are not required to possess any specific in- 
come. 

It may also sometimes happen, eitherin con- 
sequence of the challenges or of the absence of 
too many of the jury, that there are not suflB^ 
cient to commence business and form a jury 
of trial ; the judge in this case orders a tale9 
de circumstantilmsj a selection from the by- 
standers, that is^ orders the sheriff to name 
other juroi's in number sufficient to enable the' 
court to begin or continue. These jurors 
must be taken from those present in court, 
having the same qualifications with those who 
are to be replaced. It is for this reason they 
are termed tales de circumstantihus* The 
sherifi* is bound then to call, preferably to all 
others, such persons present in court as make 

* Fonnerly the judge ordered a simple talesy that is, en* 
joined the sheriff to produce, on such a day, in court, a cer- 
tain number of jurors like those who had made default* 
But as this mode of proceeding caused very great delay, from 
its being necessary to wait till the sheriff had time to ap- 
point and summon the new jurors, it was replaced by the 
tales de drcumstantibus, which at once obviates the incon- 
yeniencies of absence, and supplies the vacancies created by^ 
the challenges. 
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part of the general list; but if none are pre- 
sent,* he is authorized to select such individu- 
als as are known to possess an income of five 
pounds a year, only, instead of ten. In case of 
dispute on the part of the latter respecting the 
amount of their income, they are believed on 
their oath, but remain liable to the conse- 
quences of perjury, in case of deception. 

This procedure was very common formerly 
in the criminal court, the number of jurors im- 
pannelled by the sheriff being confined to 
twenty-four; but to avoid the talesmefiy who 
constituted a jury of a condition inferior to 
the ordinary jurors, it became the practice 
to strike forty-eight; and in this way it is 
extremely rare that there is any necessity to 
recur to the expedient of the tales, and I never 
saw an instance of it. 

When twelve names have been called, with- 
out any challenge being made by the prisoner, 
the crier tenders to the first juror the follow- 
ing oath : 

" You shall well and truly try, and thie de- 



* Should there, by chance, be in court some impannelled " 
in the general jury list, and they attempt to escape to pre- 
vent being called upon by the sheriff for the service of the 
session, they render themselves liable to pay a fine, the 
ajnount of which is left in the judge's discretion. 
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** liverance make between our sovereign lord 
the King and the prisoner at the bar, whom 
you shall have in charge, and a true verdict 
give according to the evidence. So help 
you God." 

He answers by kissing the book of the 
Evangelists, and each of the eleven others 
takes the same oath in the same manner. 

The Crier, turning to the spectators, then 
makes the following proclamation : 

If any one can inform my lords the King's 
justices, the King's attorney general or the 
King's Serjeant,* of any crimes, felonies or 
" misdemeanors committed by the prisoner at 
the bar, let him come forth and they shall be 
heard, for the prisoner stands upon his deli- 
** verance ; and all others who are bound by 
" recognizance to give evidence against the 
" prisoner at the bar, come forth and give 
" evidence, or else you forfeit your recog- 
*> nizance." 

The clerk then says, " Prisoner, hold up 
your hand :" then turning to the jury, he ad- 
dresses them in these words : 

" You of the jury, look upon the prisoner, 
" and hearken to his cause. He stands in- 

* These are the counsel of the party prosecuting, who 
is always supposed to be acting in the King's name. The 
title of Serjeant expresses a degree above that of counsellor. 
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" dieted, &c. (reading all the indictment) ; upon 
" this indictment he has lately been arraigned, 
" and thereunto has pleaded not guilty ; a!nd 
" for his trial has put himself upon God and 
" his country, which country you are. Your 
" charge is to inquire whether he be guilty 
" of this, &c. as he stands indicted, or not 
" guilty." 

The plaintiflf's counsel then lays before the 
jury a summary of the case, which is nothing 
but a more detailed and circumstantial repe- 
tition of the indictment: guarding himself, 
however, from every sort of invective against 
the prisoner, and making no reflections on his 
depravity. Facts must speak, and the coun- 
sel is forbidden to excite feelings which must 
be called forth by them alone. The counsel 
finishes by saying that he shall call witnesses 
to substantiate the charges against the pri- 
soner. This opening address very seldom 
lasts more than a quarter of an hour. • When 
ended, the counsel himself calls the first wit* 
ness, and questions him. 

Every witness, before making his deposition, 
takes the following oath, which is repeated for 
him by the crier : 

" The evidence which you shall give to the 
" court and jury sworn between our sovereign 
" lord the King and the prisoner at the 
" bar, shall be the truth, the whole truth. 
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" and nothing but the truth. So help you 
" God." 

The prosecutor has commonly two and 
sometimes three counsel: the senior coun- 
sel states the case, and the witnesses are 
afterwards questioned by all three alternately. 

After the examination of each witness by 
the plaintiffs counsel, the prisoner's counsel, 
when he has one, (the general case in the 
country, but very rare in London,) questions 
the witness, in his turn, with the view of dis- 
crediting his testimony by contradictions, or 
of establishing some circumstances favourable 
to the defendant. This is termed cross-exa- 
minaiionj and is made by the judge, for the 
prisoner, when he has not the means of procur- 
ing counsel. 

During the examination, the judge, who re- 
mains almost a stranger to what is going on, 
is taking notes of all the questions put to the 
witnesses, and of their answers, both in the 
examination and cross-examination. Each 
witness gives his evidence deliberately, pausing 
at the end of each sentence, to give the judge 
time to take his notes : the judge himself some- 
times puts questions, the object of which is 
more to obtain an explanation of the witness's 
depositions, than to establish any additional 
circumstances against the prisoner. 

At the end of each deposition, the prisoner 
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is told to put to the witness whatever questions 
he pleases. 

The constable and sui^eons then depose in 
person to the circumstances which, in France^ 
commissaries of police and officers of health 
would be authorized to establish by proc^s- 
verbaux, and the objects seized are presented 
to the jury by those who had received them 
in charge from the magistrate. 

ITie prisoner's counsel then brings forward 
the witnesses for the defence, to whom the 
crier administers the same oath as to the wit- 
nesses for the prosecution. 

These witnesses may, in like manner, be 
cross-examined by the plaintiff's counsel. 

When these examinations and cross-exami- 
nations are ended, the counsel have no right to 
comment on the evidence, either for or against 
the defendant ; the jury are left, in this respect, 
to their own penetration, and to the impression 
made on their minds by the various depositions. 
We do not hear the prosecutor's counsel paint 
the prisoner as a monster of whom the earth 
ought to be that instant rid, and compare him 
to all the villains who have astonished the 
world by their enormities. Nor do we see 
the prisoner's counsel offering to the jury a 
thousand idle surmises on the manner in which 
it is possible the crime may have been com- 
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mitted: nor see him belying his own con- 
science, inducing the jury to betray their's, 
and threatening them with diTine judgment, 
should they dare to do their duty. No one* 
has the right to pervert the light of the en» 
dence by subjecting it to the prism of his 
own opinion or imagination: the jury re- 
ceire it in all its purity, and such as it may 
have been elicited by the examinations. It is 
for them alone to weigh it, without the aid of 
any extrinsic influence. 

The judge then sums up the case to the 
jury, that is, he simply reads the notes made 
during the trial, without attempting to disguise 
their dryness by pompous reflexions, appli-^ 
cable or not to the subject: sometimes, when 
the case requires it, he remarks on the testi* 
mony adduced : but in general he confines him-^ 
self to a naked statement of the affair to the 
jury, relying for the effect of his words, 
not on adventitious ornaments, but on the 
weight of the circumstances, on which depends 
the life or liberty of one of their fellow-crear 
tures. 

People assert in England, and it is repeated 
in France, that English judges are the de- 
fenders of the culprit: this remark, which is 
in every one's mouth, even of the very lowest 
classes, and which proves to what point the 
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English nation carry their confidence in the 
equity, lenity, and humanity of their magis- 
trates, — ^this remark, however forcible in itself, 
is far from conveying a full idea of the real 
protection which the judge affords to the de- 
fendant; he treats him throughout the trial 
as an unfortunate being, admirably seconded 
in his benevolent feelings by the whole audi- 
tory, people, counsel, and jury. 

Crimes, as I have already remarked, do not 
appear to excite in England the same horror 
as in France. To judge from the coolness 
with which they are regarded, it would seem 
as if the English consider them less as the 
consequence of a culprit's inward depravity, 
than as the almost indispensable result of his 
miserable situation, the offspring itself of 
chance and a bad social system. They 
punish them nevertheless, and often with ex- 
cessive rigour : but then it is only for the sake 
of society, and not as the result of their indig- 
nation against the crime itself Not thinking 
it however for the advantage of the public to 
punish every crime committed, lest the effect of 
example should be weakened by the frequency 
of executions, they reserve the full measure of 
their severity for the more hardened offenders, 
and dismiss unpunished those whose guilt is 
not proved by the most positive testimony. 
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They are indifferent whether, among the realljr 
guilty, such be convicted or acquitted: so 
much the worse for him against whom the 
proofs are too evident, so much the better fw 
the other in whose favour there jnay exist som^ 
faint doubts. They look upon the former as 
singled out by a sort of fatality, to serve as. an 
example to the people, and inspire them with 
a wholesome terror of the vengeance of the 
law ; the other, as a wretch whose chastise- 
ment heaven has reserved in the othet world. 
I am far, however, from intimating, that each 
of the jurors reasons thus within himself: 
none of them, nor any of the English with 
whom I was in company, ever positively ex* 
pressed such a sentiment, but they act as if 
they thought so: and their indifference, evi- 
dent to the eye of every one, during the most 
solemn depositions; their exactness in weigh- 
ing the nature and extent of the proofs in cases 
where their verdict may be the least doubtful ; 
that possibility within themselves of forgetting 
transactions that may have come to their own 
knowledge in an irregular manner^ of for- 
getting even the confession of the prisoner, 
who may have acknowledged his guilt before 
them, and who, at the solicitation of his coun- 
sel, or the judge, may afterwards have con- 
sented to take his chance of a trial; or, still 
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more, of forgetting the declarations which he 
may have made under the promise of par- 
don * -— all these circumstances prove that, 
they are animated by a feeling approximating 
to that just* described. The consequence is 
that the accused every where perceive looks 
of encouragement. Innocent, people pant for 
their liberation; guilty, they are pitied, and I 
will almost say their acquittal is desired. Far 
from an eagerness to collect, with a sort of 
spitefiil pleasure, the proofs of the charge, 
every one appears intent rather upon finding 
out some ground of extenuation. Not only 

* In our criminal courts a practice has been introduced 
that has something really shocking. We are in the daily 
habit of seeing the presiding judge^ for the purposes of truth, 
persuading prisoners to acknowledge their guilt, promising 
them the indulgence of the court. The unhappy creatures 
are deluded by such acceptable words, and let slip an 
avowal which they expect is to procure their liberation, 
and afterwards, deceived in their hopes, find themselves 
condemned to the galleys, or to solitary confinement. The 
only advantage they derive from their confidence in the 
judge's promise, is to be condemned to suffer the lowest 
punishment prescribed by law : but most of th^n, if they 
had made no confession, must have been acquitted for de- 
fault of proof. This kind of snare is odious and cruel : but 
let not the reader attribute it to the natural barbarity of the 
people : it is merely the result of that ardent desire in France 
to find out the truth, for which the English display so much 
indifference. 
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are they never questioned, but even stopped 
when about to enter on points that may pre-i 
judice their cause: the clerk, the counsel, a 
kindly murmur of the public, the judge himself 
persuades them to silence, and not to furnish 
weapons agsdnst themselves. One might say 
that there exists in every one's breast a con- 
spiracy against the rigour of society, against 
justice itself, and that all are striving to snatch 
one victim from its just vengeance. 

To give an instance of this incredible cle- 
mency, I will describe what is daily taking 
place in the case of uttering, and even of forg- 
ing bank-notes. 

The law of England punishes with death 
the forging and uttering of bank-notes : but 
the possession of forged notes, vdth intent to 
utter, is visited by transportation only. 

As it always happens that bank-notes are 
found in possession of the forgers, or of those 
who have uttered them, two bills of indict- 
ment are usually drawn up: the former, by 
which they are accused of forging or uttering 
forged notes, and the second, of having in 
their possession forged notes with intent to 
utter. 

In this situation, when the prisoner is ar- 
raigned at the bar, the Bank solicitor goes to 
his counsel and asks if his client will plead 
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guilty to the second indictment, which is fol^ 
lowed by transportation only, promising him 
that the Bank will renounce the prosecution 
^on the capital charge, in the first indict- 
ment : should the defendant agree to this pro^, 
position, he is immediately convicted of the 
minor charge upon his own confession : with 
respect to the other, the Bank solicitor in-^ 
forms the jury that he declines calling wit- 
nesses, and the jury consequently find a ver- 
dict of not guilty^ in default of proof- 
Let it not be thought that such an incret 
dible transaction takes place in darkness and 
secrecy : no, the whole is done in open court, 
in presence of the public, of the judge, and the 
jury. 

I was myself a witness at Durham of a very 
singular case. Among three prisoners charged 
with uttering forged notes, was a woman, whom 
no consideration, no exhortation from her 
counsel, or that of the Bank, nor the judge 
himself, could induce to give in to the pro- 
posed arrangement, and acknowledge herself 
guilty of an unlawful possession of forged 
notes. They were consequently obliged to try 
her for the uttering, and this being proved, she 
was cast for death, but the punishment was 
commuted to fourteen years transportation. 
The following is another instance of the ex- 
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cessive lenity of the judges. A person named 
Jacob Butler was arraigned at one of the Lan^ 
caster summer assizes for robbery. 
* One of the most material witnesses being 
absent, Hae proof was thus rendered incomplete^ 
(for the depositions of witnesses contained in 
the examination are not allowed to be read, 
except in the single case of the death of such 
witnesses). The prosecutor's counsel then 
sought the proof he wanted, in the examina- 
tion of the prisoner before the justice of peace, 
which contained, as he said, a formal con- 
fession. 

In this examination, the prisoner acknow- 
ledged that, being in company with two of 
his companions, he met a man in the street,, 
who asked them to show him his way; that 
they proposed taking him to the place hiB 
wanted, and " that they lead him through 
"Hanover-street into an alley called Pipe- 
entry; that when there, his companions 
began wrestling with the man ; that William 
" Heap took his pocketbooky and that after- 
" wards they all went away together. As we 
" were going along, he continued, Heap, took 
the money out of the pocketbook, and 
showed us the pocketbook empty; he then 
" threw it into a pig-stye." 
The prisoner's counsel maintained, on his 
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side, tUat this declaration contained no ac- 
knowledgment of the prisoner against him^ 
self, but only against William Heap ; and tbat 
coilsequently U ought, in no respect, to have 
ally weight with the jury. The judg0 was of 
the same opinion, and to that effect made bin 
summing up, and the jury, not finding the re- 
mainder of the evidence sufficient, acquitted 
the prisoner, notwithstanding the moral qer* 
tainty of his guilt. ^^ ^i 

, Such is the spirit of the English procedure^ 
so opposite to that whicb animates onr cou^ 
for whom the conviction of the criminal, and 9. 
knowledge of all the circumstances of the 
cause aj[>pear like a devouring appetite. The 
English seem, on the contrary, to avert the^ur 
eyes that they may not perceive the truth, aad 
it is only when, in spite of themselves, it strikes 
them with its full blaze of light, that they are 
forced to see and acknowledge it by their 
verdict. 

There are no precise rules for what is called 
evidence, except those established by plain 
good sense: that is, it. is not necessary for the 
jilry, to enable them to return a verdict, to 
have : any particular number or description of 
proofs attested by a specific number of wit- 
nesses ; but without being able to determine 
exactly the nature of the proofs requisite for 

H 
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aa English jury to conyict a prison^t it may 
be laid down as a general position, that the Ter»* 
•diet is nev^r made up merely from their own 
conviction of his guilt, unless this conTiction 
be in itself corroborated by some of ihe 
weightiest external circumstances, independ* 
ant of the proofs resulting from the half-coar 
liessioiis or contradictions of the prisoner. 
' But when once these circumstances exist, 
there is no human consideration can save the 
imsoner, accept in cases extremely favourable. 
The jury have sworn to decide according te 
tiie evidence, and they abide by their oath 
with remarkable firmness and inlSexibleinte^ 
grity. No where is the sacredness of an oath 
knore r^arded tiian in England: upon this 
are founded all its public iastitutions and aH 
transactions between man smd man^ The 
Ei^lish know how to make the sacrifices 
which it demands^ 

The result of this is, that their discussions 
are never of long duration, because they suffer 
iio contest to arise between their humanity 
and their conscience. If the evidence appears 
decisive^ they give their verdict forthwith,, 
without examining its consequences, as to 
which they rely upon the indulgence of the 
judge. If the evidence is not sufficiently 
strong, the judge seldom waits for the verdict. 
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and 16 the &rst to tonouBce that the ^riBoner 
mxmt be acqiikted. 

I saw few mstances of the jury retmcig to 
th^ room to deliberate; and when they did 
thmk it necessBiy to withdraw, they seldom 
remained out more than half an hour. Alway€^ 
or nearly so, they gather round their for^nan, 
and in about two or three minutes, return tl^ 
verdict, which is usually in these word^: gtdltijf 
PT not guilty. 

As soon as tiie |ury have agreed on thdf 
verdict, the clerk thus address^ them : ** X<m 

of the jui^y, lo<^ utK>n the prisoner. How 

say you? Is he guilty of this, &c. of whick 
^* he stands indicted, or not guilty ?" If the 
jbry, by their foreman, answer guilty^ the cterii 
records the veifdict: h^ then says to thejwy, 
** Hearken to your verdict as the court has re^ 
*^ corded it. You say that the {Hisoner is 
** guilty of this, &e. whereof he stands in* 
** dieted." The forc^man then replies yeit, and 
the prisoner is re^condiicted to prison, 
r This verdict oi guilty or not guilty^ is called 
a general verdict^ beeause it answers to all the 
points presented by the indictment^ and is 
conceived in general terms, without specifying 
any particular circumstances. But when the 
jury have any doubt on the question of crir 
minal law, as for example, when uncertain 

H 2 
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whether the charge laid to the prisoner is really 
murder, or only manslaughter, or is no crime 
at all according to the terms of the law, they 
may leave this point for the court's decision, 
in which case they return what is called a 
special verdict^ from its specifying the parti- 
cular circumstances of the charge, leaving to 
the judges the care of afterwards ascertaining 
its nature. 

To return this special verdict, they begin by 
finding the charge proved against the prisoner, 
and then proceed thus: ^^ And if, upon the 
'^ whole itiatter aforesaid, in form aforesaid 
^ found, it shall seem to the aforesaid justices 
^^ that (stating the question of law upon which 
^ the jury doubt) .; then the jury aforesaid find, 
upon their oath, that the said defendant is 
guilty of (stating the crime); but, if upon the 
^' matter aforesaid, in form aforesaid found, it 
^^ shall seem to the aforesaid justices that 
(stating the question of law upon which the 
jury doubt); then the jury aforesaid find, 
upon their oath, that the said defendant is 
** not guilty of (stating the crime.)" 

The petty jury have also the right of making 
the same distinction in their verdict as the 
grand jury; but for the same reason, they use 
it as seldom. Thus, as occasion may require,, 
they return a verdict conceived in these words: 
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Cruilty not offehmfj but of misdemeanor ; : guilty 
not of burglary J but of felony ; guilty vfit of 
murder^ but of manslaughter. 
• The verdict of the jury must be unani- 
mous; but whether, owing to the examinar 
tions having smoothed the way, they have 
never to decide on any but such as are maiii- 
festly guilty, or that they agree to return a verdict 
of guilty on such indictments only as are esta* 
blished by incontestible proofs ; whether, lastly, 
the minority makes it an act of duty to give 
way to the majority, this unanimity required 
by law is no obstacle to the promptitude : of 
their decision. It is Viery rare, as I have said, 
that they request toiwithdraw to . their room 
to deliberate; but when they do think this 
necessary, the clerk makes one of the officers 
of the court take' the following oath: "You 
" shall well and truly keep this jury without 
** meat, drink, fire or candle; you, shall not 
" suffer any person to speak unto them, nor 
** yourself, unless it be to ask them whether 
*^ they are agreed of their verdict ; until they 
" shall be agreed of their verdict." 

It is however the common practice for the 
judge to mitigate this excessive rigour, by per- 
mitting the jury to take some slight refresh- 
ment; but he does not wait till they have 
ended their deliberations, to begin a fresh 
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caufte ; and i^ after the lapse of a quarter of an 
hour, at the farthest, they have not made up 
their minds, another defendant is put to the 
bar, a frosh jury chosen, and a new trial c^m- 
meaced. siZd to new Jury ™h ..«, U, 
deliberate, it is locked up in another roorn^ 
wi&k the same fomlalities, and a ihird cause is 
caUed on, with a third jury, so that the busi* 
ness of the court is never stopped by the de* 
liberations of the jury. 

The judge has also the power, in the case 
of the jury not terminating their deliberation at 
the close of the session, to order thexn to be 
ccmveyed in coaches after him to the next 
assize-town, and when there, to have th^oi 
kicked iq> in a room until they have returned 
dieir verdict 

When the jury who have been thus lacked 
up, have agreed on thmr verdict, they acquaint 
this judge. The cause in hand is then sus- 
pended, the defendant is fetched back from 
prison to which he had be^a conveyed, and 
the jury give their verdict in his presence, in 
the form before described: the cause which 
had been interrupted is then resumed. 
' The sentence, as I have before said, is ai« 
ways deaths imprisonment, or transportation 
for a term of years, or for life; sometimes, in 
petty robberies, which are punished only with 
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imprisoament, the judge ord^s the pnBoner, vn 
addition, to be whipped, wl^^fa is doniei eithef 
publicly or privately according to the ^ef^tenq^^ 
The latter is the most frequent : the number 
of lashes is usually left to the discretion of 
Idle under^sherifi^ and is commonly from for^ 
to eighty. It b an extremely severe puQish^ 
ment, to judge from the cries of the suffi^r^; 
and as the general direction of all ideas \n Boi^ 
land is to philanthropy I have heard it a98erte4 
that it ought to be aboUshed> It has (ately 
been, so in the case of women ; but it stiU copr 
tinue& to be very frequently inflicted on meni 
and especially on boys, at London* and Jthe 
quarts-sessions. i 

< From the above details it will ap(Mear thai 
the courts of England ofier an aspect of impaiy 
tiality and humanity, which ours, it mu9t h^ 
acknowledged, are far from presenting to th# 
eye of the stranger. In England, every Jthiuf 
breathes a spirit of lenity and mildness* Th^ 
judge looks like a father in the midst of bif 
Heunily occupied in trying one of his childreii^ 
fiis countenance has nothmg threatening in it 
According to an ancient custom, flowers ai^ 
«trewed upon his desk, and upon the clerk's. 
The sheriff* and officers of the court wear eacfe 
a nosegay. By a condescension sufficiently 
extraordinary, the judge permits his bench tjp 
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be inyaded by a throng of spectators, and Aus 
finds himself surrounded by the prettiest 
women of the county, the sisters, - wives, or 
daughters of grand jurors, who have arrived 
for the purpose of partaking in the festivities 
occasioned by the assizes, and who make it a 
duty or a pastime to be present at the trials. 
They are attired in the most elegant n6glig6 ; 
and it is a spectacle not a little curious to see 
the judge's venerable head loaded with a large 
whig, peering amongst the youthful female 
heads, adorned with all the graces of nature, 
and set off with all the assistance of art. ; . . 

Every thing among us, on the contrary,. ap- 
pears in hostility to the prisoner. He is often 
treated by the public officers vnth a harshness, 
not to say cruelty, at which an Englishman 
would shudder. :Even our presiding judges^ 
instead of showing that concern for the pri* 
son^ to which tbe latter might appear enti* 
tied from the character of impartiality in . the 
functions of a judge, whose duty is to direct 
the examinations and to establish the indict- 
ment, too often become a party against the 
prisoner, and would seem sometimes to think 
it less a duty than an honour to procure his 
conviction. 

It is true that the liberty, of defence, very 
differently understood in France from what it 
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is ia i^igland, forces us to a much more ri- 
gorous prosecution ; it would be almost im- 
possible to convict a prisoner, considering the 
latitude which our laws give to the defence, 
were the prosecution confined within the limits 
prescribed in England, that is, were it forbid- 
den to question the prisoner and his accom- 
plices. 

Another consequence of this constitution of 
the English courts is, that they by no means 
present the same dramatic interest as ours. 
In England, the defendant acts no kind . of 
part: his hat stuck on a pole might without 
inconvenience be his substitute at the trial. 
Public interest is not excited by the counr 
^nance of the prisoner, who is placed with his 
back to the spectators ; nor by the unfolding 
of the proofs, nor by the prisoner's resistance/ 
nor by the judge's exertions to discover the 
truth. There is no contest between the plain- 
tiff and defendant; and the latter never offers 
;any thing more than the spectacle of a man who 
seems careless about the issue of the trial, and 
.leaves his life to be disputed between the pro^ 
«ecutor's counsel and his own. Neither the 
sound of his voice becoming more faint and tre- 
mulous with the accumulating mass of proofe 
against him ; nor the still increasing ghastliness 
of his countenance, nor the sweat which 
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stands upon his forehead, nor the coayincmf 
silence of guilt, laid bare and forced to yield, 
call forth the passions of the bynstandere, and 
summon from their hearts pity, horror, ¥en% 
geance, and all those vdiement fedings pro^ 
duced by our trials. In JEkigland, all is calm 
and tranquil : counsel, jury, judges, the pub^ 
lie, nay the prisoner himself, whom no one apr 
jmzes of his danger, and the overwhelming 
strength of the eyidence. 

Judgment is not pronounced, as in France, 
directly after the verdict of the jury, except in 
cases of murder. When the jury have re^^ 
turned their verdict, the prisoner is taken 
away, and it is not till the session is over that 
fdl the sentences are i»t>nounced coUectiveiy. 
AH those who are condemned to the saane 
punishment are included in one and the same 
sentence. 

This moment, it must be allowed, presents 
a very painfiil scene. Most of the convic- 
tions, as I ha^ve said above, are capital ones^ 
commuted afterwards into a certain nmn<* 
ber of years of transportation, or imprisonment. 
Almost all the prisoners know therefore be- 
forehand, nearly for a certainty, according to 
the circumstances of their case, the extent of 
their indulgence. The judge, however, who 
in all cases is obliged to pronounce tlie «en- 
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tooce of the law, puts on a small black cap, 
assumes^a melaaciioly and, awful sadned^ m 
his countenance, and makes a solemn address 
to the prisoners, pointing out the enormity of 
fheir guilt, and the necessity be is under, by 
tfaw death, of ridding society of their depra-' 
Tity^ He then passes the fatal sentence : but 
the solemn pomp, the address, the sentence 
even, are far from making that impression os 
the prisoners that might be expected; they 
remain impassible to these empty denuncia- 
tions, and their daring looks seem almost a 
defiance to the judge to proceed forthwith to 
execution. 

Wh«3L the verdict of the jury appeal^ to the 
court contrary to the evidence, it must be dis- 
criminated wh^her it be for or against the 
prisoner. 

In the first instance, the judge may make a 
firesh summing up to the jury, and exjhiort them 
to examine the case with more attention, and 
to alta: their verdict : but should the jury per- 
sist in adhering to it, the judge is obliged to 
acquit the prisoner, unless he suppose bad' 
£aith or corruption to exist on the part of some 
of the jurors. He may then suspend the ac-» 
quittal, and report the matter to the King, who^ 
orders the prosecution of the whole jury, or 
the accused juror, by way of attaint: and if. 
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upon this prosecution, which is conducted like 
every other, the jury or some of them are 
found guilty, the verdict is set aside, and the 
prisoner brought before a fresh jury. But 
with the exception of these extraordinary 
cases, no opposition can be made to the dis- 
charge of the prisoner, according to the maxim 
laid down among all nations, non his in idemy 
not twice for the same crime. 

In the second instance, after the judge has 
exhorted the jury to alter their verdict, he is 
obliged to pass sentence upon the prisons 
according to law, but he has the power of 
granting a reprieve; and upon his return to 
London, he lays a statement of the case before 
tlie twelve judges, to whom he communicatea 
his notes taken during the trial ; and if the 
twelve judges should be of opinion that a ver^ 
diet has really been returned contrary to the evi- 
dence, they make their report to the King, from 
whom the prisoner receives a full pardon. 

But such instances are of very rare occur- 
repce : the former, because no judge would 
ever obstinately persist in procuring the con- 
viction of a prisoner, even were he guilty; 
and the second, from its being still more 
difficult to suppose that the jury, in the 
face pf the judge's opinion, and of the natuiral 
bearing of the cross-examinations, should per- 
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severe in finding the prisoner guilty; and 
from its often happening, moreover, when the 
evidence does not appear sufficient to the judge, 
that he persuades the plaintiff's counsel at 
once to give up the prosecution, to which the 
latter never fails to consent : so that the jury, 
after the indictment has beien read, pronounce 
Tiot guilty f in default of a prosecuting party. 

There is no court of cassation in England : 
and the following is what may be considered 
as approximating the most nearly to our pro- 
cedure in this respect. 

It vdll have been, perhaps, already remarked, 
after the formalities of the examination, of 
which I have given an account, that it would 
be extremely difficult, to find what we term, 
grounds for quashing a sentence, (moyens de 
cassation.) 

, The examination which precedes the trial 
is reduced to a simple questioning of the 
plaintiff and his witnesses before the magis- 
trate, who, according to his opinion of the 
case, and upon his own responsibility, may 
discharge the prisoner, or commit him to 
prison till the assizes or quarter-sessions, 
where he undergoes his trial, if the bill of in- 
dictment presented against him is found by 
the grand jury, 
. Should the magistrate conceive the com- 
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plaint too nlighij and will neither commit the 
prisoner nor hold him to bail to appear at the 
'assizes, the plaintiff, in such a stage of the 
business, would have the power of going hiifih 
€elf before the grand jury,^ with fak bill of hh 
dictment and his witnesses, and require a thte 
bill. If the grand jury think there are grotonds 
for granting it, the prisoner is arrested And 
Iried ; and in the event of its not bdtng^^ pos- 
sible to seize hia person, the judge issues 
against him a warrant, under which he lar ar- 
rested, and tried at the assizes following his 
apprehension. 

With respect to the trial, there is no sort of 
certified statement of the transactions, ererj 
thing being left to the judge's prudence ^ Ikk 
care of hearing the witnesses, of seeing tlie 
oath administered to them, and the power of 
granting or refusing requests made to hi£a by 
the prosecutor or defendant. 

There are then but four heads under which 
the proceedings may be quashed, flowing, fiK)m 
the essence itself of all criminal proceduret 
first, when the indictm^it is not in the exact 
terms of the law ; secondly, when the crime 
imputed to the prisoner is one not fore-' 
seen by the law; thirdly, when the penalty 
pronounced by the judge is not that wlrich 
the law has applied to the crime ; and fourthly. 
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wheB some part of the trial has been conducted 
illegally, a^ for instance, if, after the sentence 
hafi been JEMu^sed, it shall be discovered that al|t 
the witnesses, instead of swearing upon the 
Bible, have been sworn by chance updn a 
¥olume of Shakspeare. 

. In the first case, if the defendant dbjeetip 
with any show of justice, to the form of the 
indictment, the prosecutor withdraws it and 
procures another more regular, which he pre* 
sents forthwith to the grand jury. 

In the siecond,: if the crime imputed tp the 
prisoner, is not that which the law has fore^^een^ 
he may then either make an objection to the 
indictI^ent, which is termed demurring io tk$ 
indictment^ or undergo his trial upon the feels 
wiputed to him, aad afterwards put in a pie. 
befoDe the jury return their verdict, that &e 
alleged chai^ge is not considered as a crime m 
law, for instance, not constituting treason ds 
felony. V 

If he adopts the first course, that is, demnm 
to the indictment, he must begin by acknoW^ 
ledging himself guilty of the fact laid to bur 
chaise, maintainii]^ that it is no crime in law, 
and then the judge decides the question of law^ 
and pronounces sentence accordingly. 
. But if the prisoner is unwilling to nm the 
risk of acknowledging himself guilty, he leta 
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the trial take its ordinary course, and after the 
verdict of the jury upon the question of fact, 
he then puts in his plea upon the point of law 
before the judge. f 

Should the judge hesitate, he abstains from 
giving his own opinion, but reserves the deci- 
sion of the question for the twelve assembled 
judges. 

But should the question appear sufficiently 
clear to warrant his decision, he gives judg- 
ment against the defendant ; or, in the third 
case, before-mentioned, of a doubt upon the 
application of . punishment, should he pro- 
nounce upon the defendant a punishment 
which the latter may think excessive ; then 
the prisoner's counsel, with one or two of his 
brethren, wait upon the judge after the trial,: 
protest against the sentence, and acquaint hiin 
with their intention of appealing to the court 
of King's Bench, the high criminal court of 
England, by soliciting a writ of error against 
the decision. These writs are granted by the 
Attorney-general, and must never be refused; 
They correspond nearly with our acts of ap- 
peal, with the exception of their not being 
suspensive. ^ 

The judge, however, by this declaratipn, is 
by no means shackled in the exercise of his 
power; he is at liberty either to respite the 
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judgment until a decision has taken place in 
the King^s Benqh, or to have it enforced upon 
his own responsibility, without regard to the 
remonstrances made to him : but who, in Eng- 
land, would dare to take upon himself the 
onus of such a responsibility ? 

Yet such an occurrence happened to onii 
of the present twelve judges in a capital case j 
fortunately for the prisoner, and also for the 
judge, a respite was obtained from the secre- 
tary of state's office, before the execution of 
the sentence, by one of the prisoner's friends^ 
who reached the place of execution just as^ the 
prisoner was about to be hanged. The cir- 
cumstances adduced by the prisoner in his 
defence, which were not satisfactorily proved 
at the trial, being afterwards investigated,, and 
found correct, the prisoner obtained the KingV 
pardon : if unfortunately he had been exe- 
cuted, and his innocence had been made clear 
after his death, the judge might have been im- 
peached in parliament, and his dismissal re- 
quired of the King by the House of Commons, 
upon the ground of ignorance and incapacity^ 

Finally, in the fourth case, of an asserted 
illegality in the process of the trial, the court 
of King's Bench at first examines if the alleged 
circumstance is of a nature, in the event of its 
being proved, to vitiate the proceedings ; and 
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if SO, it is sent to be inquired into by a jory^ 
always selected in the county, and» if the aller 
gation is proved, the sentence is annulled. 

All the cases are pleaded in the court of 
King's Bench by the counsel of the two parties^ 
in the ^ame manner as in our own courts^ 
When the pleadings are finished, the judge 
who tried the cause, reads his notes to hi» 
brother judges, and explains the motives of Jbia 
decision: the judges then decide the qu^tioQ 
by giving their opinion openly and publicly; 
and according as the nullity afiects the vei^ 
diet, as when the witnesses swore falsely, or 
did not swear at all ; or as the nullity affects 
only the punishment pronounced by the judge, 
they set aside the verdict and send the pri- 
aoner to another assize to be ther^ tried; or 
&ey rectify the punishment . illegally prc^ 
Bounced by the judge,^ and apply the penalty^ 
appointed by law. 

I cannot refrain. On this occasion, fi!om re^ 
Bdarking on the difference in the genius of the 
Bnglish people from ours. It is only under 
the influence of fear that we in France dare 
perform our duties as magistrates and citizens ; 
Wie exercise our political rights in the dark; 
and our electors and representatives vote only 
with closed ballots. It is quite the reverse in 
England, where the courage of the citizen is ia 



uqf^hjui^ iiiferior to that of th^ soldier : every one 
^l^ere fearlessly takes upon himself the responsi-* 
b^ty of all he does, whether a private individus^ 
or pubtic functionary: the judges deliberate 
wi giye their dec^ision in open court; the jury^ 
obliged to be unanimous in their verdict, ne-? 
f^ssarily make known their individual opinion 
ix^ ^a^ch ca,se ; their electors give their v^tes iii 
p^btic to their chosen candidate; ofxd upq^ 
all i^pprts^nt quesl^ons, their members of pa]> 
U^ffieu^ proceed by a call by name. In thi^ 
iip^«j|p^ier, the abilitijei^ opinions, and intentiojQi^ 
of s^H i^re a£;certainedjr and estimated at thd;^ 
}]^qper yalue, affording means of knowing wh<^ 
i^ to \^ esteemed or feared, supported or ret 
i^ed. I 

TJie court of King's Bench ^s one of tb^ 
three great courts of E^gls^nd : it consists of a 
D|ewii9g judge, termed lord chief jtistices and 
pC three pidsj)£ judges : the same is the case ii^ 
l^he €o^mm Pleas, and JExcieqner. The ^^ited 
judges of these three courts constitute th^ 
twelve judges of England, whose duty is to 
hear* and determine all pleas of the kingdom, 
civil and criminal, as well as all suits between 
government and persons accountable to them, 
and of the latter among themselves. 

All these courts, between the circuits, before 
mentioned, hold sessions called termsy respect- 

I 2 
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ing which I shall give more circumstantial 
tails in the following chapter. At sessions of 
this nature, of the court of King's Bench, are 
pleaded and decided, in the manner just ex^ 
plained, the requests of cassation* in criminal 
matters* 

Such are the chief observations I have been 
able to collect upon the criminal procedure. 
With respect to the civil, which formed an in-* 
ferior branch of my researches, but concemii^ 
which I likewise endeavoured to obtain some 
information, it appeared to me in general sufll- 
ciently simple, with the exception of that of the 
Chancery court, which seemed inextricable. But 
the short stay I made in England prevents me 
from giving full particulars on all the subjects 
embraced in the civil procedure, and on all the 
kws applicable to their decisions. 

I am enabled, therefore, to present only aa 
outline of the manner in which ordinary case? 
are conducted, and this will form tiie subject 
of the following chapter. 

* That is^ motioos for settiag aside verdictSr^Trr 
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CHAPTER IV. 



SKETCH OF THE CIVIL PROCEDURE. 

e 

All civil suits in England are by original 
writ brought before one of the three great 
courts of the kingdom, the King's Bench, 
Coiilunon Pleas, or Exchequer. 

The competency of these three courts is 
fixed only in a general manner, and it is easy, 
by means of fictions, to bring all causes within 
Ihe province of one of them. 
. There is besides no peculiar advantage in 
bringing a cause into one court rather than 
another, still less than in any particular cham* 
ber of our royal courts. The usual motive for 
preferring one court to another consists in 
having a cause tried in some determined spot» 
or by judges having a particular jurisdiction^ 
and applying different laws, such as judges of 
our courts of commerce ; but the three courts I 
am here speaking of, are composed of judges 
who have the same powers; follow the same 
procedure, judge in the same place, and ac-' 
cording to the same laws. 
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The point of difference in their jurisdiction 
appears to have in view rather the classifica- 
tion and order of suits than any other object. 

Thus, the court of King's Bench, besides 
criminal cases, is especially charged with all 
civil personal suits. 

The Common Pleas, with civil real sufts. 

In the Exchequer, are handled all causes 
touching the revenue; between government 
and those accountable to them ; and betwe^i 
the latter among themselves. 

After the original writs mentioned abov^ 
the court before which the suit is brought, 
issues a writ of venire facias^ that is, kn injunc- 
tion to the sheriff of the county in which Hie 
suit arises, to bring before the amrt theniiia- 
ber of jurors necessary to try the matter. 
Upon this writ the sheriff sends to the coxttt ff 
lii^t of jurors, whom he is supposed to h^ve 
^mmoned to appear before it, and of whick 
flie parties to the suit may take cc>gnizance td 
prepare their challenges, which are made in 
the manner before pointed out. The cOUTt 
then issues a notice declaring that on such a 
day, at such an hour, the suit will be tried be* 
fore it, nisi priiis^ sinless before this time one of 
Ihe King's judges shall arrive in the county 
where the subject of dispute has arisen, in 
which case the suit shall be* tried by this judge; 
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It is ia this manner, and because the day 
fixed by the court for trying the cause, is 
always much posterior to that of the judge's 
circuit, and that consequently the case fore- 
aeen by the court is always realised, that tba 
juc^es of assize find themselves invested with 
the determination of all the civil suits of each 
county, and this is also the reason why the 
civil side of the courts of assize, called the 
court ofdvU pleasy is likewise called court cf 
nisi priiis. This form of proceeding was 
adopted by the judges to save parties the 
enormous expenses incurred by them in brmgi 
ing up their witnesses f axid eiE^yeciatly to spam 
juries the trouble and expense attendant upoo^ 
their being obliged to come to London for tbe 
purpose of there deciding the suits of their rat 
spective cixonties. 

By means of this ingenious co^E^ravance^ the 
courts of England preserve tfadr genersd jmis^ 
diction ov^ the whole kingdom, and all suite 
are thus tried in th« county in which they cm** 
ginate. 

However, in cases of great pecuniary in- 
terest, or difficult solution, the court before 
which the cause is brought, has the power, 
upon demand of the parties, to reserve it fof 
its especial examination, with the co-operation 
of a jury chosen in the county where the suit 
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arose. Trials of this kind are called tnals at 
bar, and they are granted by the courts some^ 
times when one of the twelve judges, or an 
officer of the court, or even a counsel is party to 
the suit ; but in ordinary cases, the usual form of 
proceeding is that which I have just mentioned. 
. The process in civil suits in the assize courts 
is conducted exactly in the same manner as in 
criminal ones, with the exception of there being 
no grand jury, and of their coming direct be- 
fore the petty jury. 

But in order to spare the latter the per- 
plexity of nicely discriminating amoi^ the 
numerous demands of the parties, and the still 
greater difficulty of forming their verdict so as 
to contain in a lucid and distinct form, ^the 
points admitted or rejected, it has been wisely 
established that, whatever might be the nature 
of the case, the plaintiff's plea shall always be 
confined to a demand of an equivalent recomr 
pense, So that the literal performance of a 
bai^ain is not required, but merely an equiva- 
lent for the lossx^onsequeht on a failure in exe- 
cuting it. Thus a vendor may not be com- 
pelled to deliver the article sold; he is only 
^abie to an action, to indemnify the purchaser 
for what he had engaged to furnish. 

In this way the answer of the jury is as 
simple in civil as in criminal suit^ ; and as in acri^ 
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minal process the verdict is expressed by a single 
word , guilty or not guilty j so in a civil one it i$ 
returned in a like manner, by saying, for the 
plaintiffs or for the defendant. When the ver- 
dict is in favour of the latter, the plaintiff h 
nonsuited, and condemned as a matter of 
course, to pay the costs : when, on the con- 
trary, it is in favour of the plaintiff, the jury at 
the same time assess the quantum of damages. 
In the latter case the defendant pays the costs^ ; 
although it happens sometimes, as with us, 
that they are apportioned between the parties. 

Thus then, at the opening of the assizes, 
when one of the judges proceeds to the cri- 
minal court, the other proceeds with the same 
-ceremony, to the civil court. 

The number of the jurors is nearly from 
43ixty to seventy : they are chosen, challenged, 
balloted, and sworn in the same manner as on 
the criminal side. In like manner too, when 
once in the jury-box, should no challenges be 
made, they try all the cases brought before 
them during the morning. It is a matter of 
astonishment to see how smoothly the whole 
machine moves on. Their verdicts must also 
be unanimous, and in case of disagreement, 
they are likewise locked up in their room, until 
they are all of the same opinion ; and a fresh 
case is called on, with a fresh jury, as in tho 
criminal court. 
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In important cases, the parties may have aa 
understanding between them, and request from 
the court in which the suit originated, an 
order for having it tried by a special jury^ 
This order is always granted upon the request 
of the two parties, or by either of them. la 
the former case, the expenses are borne jointly 
between them; in the second, by the party 
desiring the special jury. These expenses are 
a guinea to each of the jury, paid to them in 
court. The following is the manner in which 
epecial juries are nominated. 

In each of the courts. King's Bench, Com- 
mon Pleas and Exchequer, is an affite^ td 
^wkioh the sheriffs are boiand to traoBisix^ 
yearly a list of all freeholders in their cotm«> 
ties, that is, of every person possessing ^ free- 
hold, and in the enjoyment of Hie greatest .|Mro- 
perty. They are almost always baronets, 
knights, or at least esquk-es', «xc«pt in Lon- 
don, where they are mostly opulent meP- 
chants or bankers, having also the title ^ 
esquire* 

The two parties proceed in person, or by their 
attomies, to the master of the office^ to be pr-e- 
«ent at the selection which it is his duty to 
«ake, in the freeholders' book, of eight-an4*- 
forty persons, out of those put down in the 
list. Each party is at liberty to strike, or the 
master of the office strikes out for the absent 



OF JIX«TICX'IN.£KGIiAND. 3S8 

party, twdve of those antecedently chosen; 
and the twenty-four remainmg names are sent 
to the sheriff of the county to make out the 
special jury list, and this, at the trial in tht 
f^d ptius court, is again reduced to twelve^ 
by ballot, to form the jury of trial. 

If, from tihie challenges made by the parties 
in the court, or from default of appearance of 
the jurors summoned, who are not obliged to 
attend, the special jury should be reduced to 
less thaai twelve, the number is completed by 
ordinary jurors of the session. 

^uch is the mode practised in the nomina^ 
tiiOn of special jurors in civil cases : I otight to 
ladd that, in criminal affairs, where ti^ sifbject 
i» tieltber felony nor treason, but merely ^ 
misdemea^noi'^ the prisoner^ and ev'en th^ pr^ 
MetrtM, has Ihe power of making ap{dication 
to "the court of King's Bench for a special iurjr\ 
and this jury, which Ymi^t not be refused, is 
chosen, reduced, and completed in the mian** 
ner jttst pointed out. It must be observed; 
however, that, in this case, special jurors liiay 
never be challenged except for legal causey 
and never peremptorily, the power of dcring 
this being considered destroyed by the obliga*- 
tibn binding on both parties, when the list is 
made out, of rejecting, as I have already said> 
twelve of the forty-eight names selected by the 
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master of the office. It is for this reason %hat 
B special jury is never granted to those ar- 
raigned for felony or treason, because, in these 
high crimes and misdemeanors, the accused 
must not be deprived of the smallest part of 
his right of challenge, this right, too,, being in- 
capable of uniting either with the small numbw 
of special jurors, or with the particular mode 
of challenging tliem. 

' The case is conducted before the jury, 
wheth^ ordinary or special, like cases in the 
criminal court: the investigation of the suit is 
carried on both upon written documents, and 
oral testimony, to the latter of which the Eng* 
lish attach a much greater importance than we 
do, on account of the regard which the wit- 
nesses have to the sanctity of an oath. 

The plaintiffs and defendant's witnesses are 
questioned and cross-questioned by their re- 
spective counsel, who are often three in num- 
ber, and always two, at least, after the .senior 
one of either party, in a short opening speech, 
has explained the nature of the case, and 
pleaded legally the grounds of action. 

The judge afterwards sums up the case, 
pouiting out and explaining to the jury the 
proofs which, on the question of fact, ought to 
have most weight in their decision, and inform- 
ing them in what way the question of law is 
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disposed of. After this summiag up, the jury 
return, unammously, a general or special ver* 
diet, as explained above. 

The jury thus decide defactOf in civil aad 
criminal process, both upon the question of 
&ct and of law, with this difference rfjatively 
to each of these questions^ that in the former, 
they follow no guide but the light of nakiral 
reason, and in the latter, confide almost 
always in the direction of the judge, although, 
as we have seen, they are not compelled to 
do so. 

But upon all occasions of their not following' 
it, the party who has lost his cause may make 
application to that of the three courts whiek 
^ent the cause to nisi priiis; and the latter 
seldom refuses, in sudi case, to grant a nem 
triaL 

There lies also ground for a new trial, when- 
ever either party allies that the judge misdi- 
rected the jury upon the question of law; or 
when the jury havo given a verdict upon the 
iact contrary to the evidence; and generally 
speaking for all causes admitted by us a» 
grounds of a civil request, such as deceit, or 
the discovery of fr^h documents: to which 
must be added, tampering with the jury; an 
infringement by the latter of the rigorous laws 
prescribed for the performance of their duties ; 
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tjbja abs^pe of a material lyituess, whom it waa 
not po^sibl^ to produce in time; or excessive 
damages. 

Shdylii the jury have been unwilling to de- 
cide tb^ question of law, and have adopted 
tbe judge's opinion in returning a special ver-^: 
4icti tbe party aggrieved is at liberty to takei 
Oi*t a ^ril qf error J which ig obtained i© the 
manner before explained : and the judigmen^ 
llfpuld tbea be brought for trial before iHm 
eourt whick $ent the cause to msi pritis^^o^ 
that, in every case, a remedy is provide^ 
^aijaet the firi^t verdict, if erroneous, ^ti|ier 
through the medium of a new trial, when the 
jijtryhave taken upon themselvegf to decide th^ 
quediion of law ; or of umts^ ^ error ^ wheui 
they . have foUpwed the direction of th«i 
judge. J 

- When two pajrtie^. agr^ on the quei^tioii of 
£|(2t» and differ pQly on that of law, they arQ 
nt liberty to fiiame a speoioi ease^ that is, tq^ 
draw: up> m concert,, the circumstances of thf^ 
%(jt» and then submit the question of law to^ 
that cme of the three courts having jurisdiction} 
q6 the suit 

J All these various proceedings, demands foi: 
n&U) trials^ judgment on wriU of error ^ and 
special cases^ take place at the Terms^ that ig, 
^t the ses^ons held by each of the great 
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courts, four times a year* in the interval of the 
circuitSi and b^in as foUows : 

The first, on the 6th of November to thej 
28th ; the second, the 23d of January to the 
1 2th Qf February; the third, fifteen days after 
Easter; and the fourth, six days after Trinity^ 
The tM^o latter last each about a month. . 

In these courts, causes are tried ypon thq 
pleadings of counsel^ exactly in the s^ime 
wanner as civil suits are tried in the French 
courts, and they occupy, in the intervals o| 
the circuits, all those barristers who live in, 
London. 

. These three courts are besides courts of ap- 
peal, one from the other, in a prescribed ordei:^ 
and thdr verdicts, moreover, are subject, ii^ 
like manner, to a revision by the House of 
Lords, the sovereign court of the whole kingr; 
dom. It U extremely rare, however, to fiiaid 
suitors sufficiently obstinate to have recoiirse 
to this last remedy, which is always acqomparr 
nied with an enormous expense. But in ques- 
tions of extraordinary difficulty and doulijU 
and when the authority of a verdict in the 
courts below does not exclude all hope of a re- 
versal, the case is brought before the House of 
Lords, and pleaded before the Lord Chancellor 
and a very small number of peers, (some- 
times only two,) who may think proper to 
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attend.* The House of Lords is legally com-^ 
petent for business, when there are present 
only a bishop, a peer, and the Chancellor- In 
such occurrences, it often happens that the 
peers order the attendance of the twelve judges^ 
to hear the pleadings and give their advice. It 
is very seldom that their opinion is not adopted 
by the House. 

It will doubtless be a subject of astonish- 
ment to see the House of Lords, composed, it 
is true, of the most eminent and dignified per- 

w 

sonages, but whom no necessity compels to 
give their attention to the especial study of 
jurisprudence, invested with the important pri- 
vilege of pronouncing, in last resort, upon the 
most difficult questions of law, and of re^ 
versing judgments pronounced by the mos^ 
learned lawyers of the kingdom : but thw 
wonder would cease, if the reader could enter 
into the essential spirit of the administration of 
English justice, namely, of ensuring above all 
an entire impartiality in the judge^ and of pre" 

ftrring this to knowledge it self. ^ 

. .> 

^ See some curious, not to say ludicrous, particulars m 
thki subject, in a recent pamphlet by Mr. M. A. Taylor* 
— Egertofiy CJuiring Cross. — 2V. 

t Are the members of the House of Lords, say authors, 
in general better judges in points of law, than the judges? 
Unquestionably not : yiet the law hats said that the majo^ 
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It is this same consideration which has con* 
ferted upon the jury the power of deciding 
upon all questions of the suit, whether of fact 
or law, and which has taken from the judlges 
the right of resolving them, unless upon a re^ 
quest from the jury, when they think fit to 
return only a special verdict; or upon that of 
the parties, when they agree to frame a speciid 
case. 

There is no country in which the judges are 
more esteemed or respected than in England ; 
all of them enjoy the greatest reputation for 
learning and impartiality : but the English are 
generally persuaded that the system of govern-^ 
ment in appointing to these important offices 
none but such as are worthy of them by their 
h%h qualifications, proceeds solely from the 
situation in which the judges are placed, and 
of the peculiar nature of their functions, which 
are limited to serve as guides to the jury. They 
are convinced that if ever any encroachment 

rity of that house, though comparatively illiterate widi re« 
spect to law, may reverse every judgment of the judges that 
is regularly brought before them to be revised, and this, 
even the judges are unanimous upon the subject. Why, 
then, has the constitution made such men, even upon such 
questions, superior to the judges ? — Because the constitution, 
though it values great learning much, values great impar** 
tiali^ resulting from independence, more. • 

K 
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should be made on the rights of the latter, and 
ify as the result of such encroachment, the life» 
liberty, and property of the subject should 
be at the mercy of judges appointed by the 
crown, it would become the interest of minis- 
ters to select wicked men as tools in the par- 
ticipation of their private resentment, or in 
their designs against public liberty ; and once 
more might courts of justice b^ occupied by. 
men like Jeiferies — ^whereas, under the exist- 
mg system, such an offensive perversion can 
never happen. 

There is a further cause for strengthening 
still more this primary motive for conferring oa 
the jury the integral part of the judicial power. 
This is, that as it appeared to the legislature to 
constitute the essence of a representative gor 
vemment that the people should be bound 
only by laws made by themselves through the 
medium of their representatives, so in like man- 
ner it occurred to them that these laws could 
be interpreted best by the people, who are 
nothing else than the jury, as is expressed m 
the form of their oath, where it is said, that th/^ 
jury are themselves the people: which country 
you are. 

Such is the spirit of legislation, and such the 
source of the immense powers accorded to the 
jury: but let it not escape us in what manner 
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the courts, by means of new trials^ have ren- 
dered themselves arbiters in the decision of 
questions of law, and thus afford a check to 
abuses that might arise from the frequent igno^ 
ranee of jurors, and from the almost excessive 
confidence which the law has placed in their 
good sense. 

I had forgot, also, to mention that a great 
number of causes are amicably settled during 
the sitting of the assizes, and particularly when 
they draw to a termination; the parties fear* 
ing lest their cause may not be called on, and 
be thus put off to the next session, that is, six 
months afterwards. 

- Many causes are also, by consent of par- 
^Sy submitted to the arbitration of a barrister, 
who receives power from the parties, of decid- 
ing, in last resort, upon the question both oi 
ia^i and law. 

This barrister then takes a spacious room 
in an inn, and the process is carried on * before 
him exactly in the same maimer as before the 
jii^es and jury. His fees are about ten guineas 
a day, rather more than less. I saw a case at 
Lanicaster thus referred to the arbitration ci 
one of my friends, a young man yet in the 

* In London, usually at the banister's chtimberSy m one 
of the Inns of court. — Tr, 

k2 
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outset of his career. The question turned on 
a right of fishery : there were about a hundred 
and fifty witnesses to examine, and it was sup- 
posed the cause would last ten days, for which 
he was allowed a hundred and fifty guineas... 

Besides the three great courts before-men- 
tioned, there is also a fourth one, not less im? 
portant than the other three, consisting of the 
Lord Chancellor alone, and of a few officers* 
appointed to forward the examination of the 
suits. This court, called the Court of Chanr 
cerjfy is more especially charged with all suits 
concerning minors, lunatics, and bankrupts:, 
but another object of its establishment is, in 
its quality as o, court of equity ^ to render as- 
sistance to a debtor, when there are two con- 
current actions carrying on against him at Uie 
same time, without having constituted the 
object of a special clause in the contract: as 
when his creditor, holding a mortgage on his 
Estate, and at liberty to follow up the sale of 
it, proceeds against him by arrest. 

Another object is to give creditors the 
means of obtaining the literal executicm of 
their contract, which they could not obtain 
in the ordinary courts, as I have explained. 
Thus a creditor has two ways of prosecuting 
his debtor, either in the ordinary courts, if he 
is satisfied with gaining a verdict of damages; 
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or in the Chancery court, if he wishes to c^yni- 
pel him to perform his undertaking in kind. 
But 80 perplexed, so tedious, and so long is ^a 
Chancery suit, that it rarely occurs that people 
willingly prosecute an action in this court. I 
had no time to penetrate all its dark mazes, 
end I prefer being silent on this subject, rather 
than expose myself to the risk of giving uncel^ 
tain information. 

There are several other courts, respecting 
which I had no opportunity of procuring po- 
sitive information; these are the ecclesiastical 
courts, for the decision of civil causes of a mixed 
nature, such as disputes concerning wills, and 
marriage-contracts; and the court of admi- 
ralty, which takes cognizance of all actions for 
damages in causes arising on board-ship, in 
harbours, and certain large rivers. 

But generally speaking, all these particular 
courts are looked upon in England with an 
unfavourable eye. They are considered as 
the rude remnants of feudal government, and 
as exceptions, to be deplored, to the ordinary 
mode of trial by jury, esteemed by Englishmen 
of every class and opinion, as the palladium of 
their liberties. " All our institutions," says 
one of their writers, " our most wise and use- 
" ful laws have been successively attacked b^ 
^ ministerial despotism^ All the outworks of 



134 ON THE ADMINISTRATION 

^* our constitution have been several times 
^ thrown down by the efforts and artifices of 
** the enemies of freedom : they have pene* 
'^ trated even to the foot of the ramparts raised 
^* by our ancestors for the protection of our 
^ rights : one single fortress held out, and has 
^' continued, from age to age, to stand erect in 
'^ the midst of the storm, inaccessible to hidden 
^ as well as to open attacks. If England is 
^< still a free nation, if, above all the states of 
** Europe, she is rich and flourishing, ishe owes 
^ these benefits to that true citadel of the 
^ people^ to that impregnable Gibraltar of 
** the English constitution^ the trial by jury, 
** which every Englishman should defend to 
<^ his last breath." 

Such are the sentiments professed by the whole 
nation, and which every child breathes with 
the air in which he draws his life. Nor must 
it be thought that these protecting maximis are 
proclaimed merely by individuals bom in ob^ 
scurity, who seek for shelter against a tyranny 
more particularly aimed against themselves: 
far otherwise: the dignified nobility, peers, 
judges, and the most distinguished public 
writers, conceive it an honour to maintain 
them, and hand them down unimpaired to 
future generations. 

Blackstone, one of the great judges of Eng- 
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land, expresses himself in the following maii^ 
ner upon the trial by jury : " We have," he 
says, ^* explained at length the e]K;ceUenc^. of 
'Vthis mode of trial, in civil cases; but it pos* 
'Vsesses a still greater advantage in i^riminai 
^\ cases, in times of trouble and danger, when 
^^ there is more to be feared from the violence 
*' and partiality of the judges appointed by th^ 
'^ crown, than in litigations about the bounda^ 
" ries of neighbouring estates. Our laws have 
*^ therefore wisely and mercifully placed this 
f\ twofold barrier of a presentment and trial by 
" jury> between the liberties of the people a^d 
". the prerogatives of the crown. To preserve 
f^ the admirable balance of our qonstitutibB,,it 
** was necessary to place the executive powcir 
V in the hands of the sovere^n: but this y^y 
power might have become dangerous jto th# 
constitution, had it been exercised .without 
^^ control by judges appointed, for a time^ hjf 
^^ the crown, who, in this case, like those qf 
** France or Turkey^ might have condemned 
f ^ to death, imprisonment, or exile, every mftn 
" who gave umbrage to government, contentm^ 
•' themselves merely with the declaration, thai 
" stich wa^ their good pleasure. The founders 
" of the laws of England, on the contrary, 
" have, with excellent forecast, provided that 
" no one shall be called to answer a capital 
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*♦ charge brought by the crown,* unless on the 
** preparatory accusation of twelve or more of 
^* his fellow subjects, the grand jury, which is 
^* afterwards submitted to twelve of his equals 
^* and neighbours, selected indifferently^ and 
<* superior to all suspicion. So that the liber- 
^< ties of England cannot but subsist so long 
** as this palladium remains sacred and invio- 
^' late, and so long as we resolve to defend it 
^* not only from all open assaults, which no 
** one can be supposed sufficiently daring to 
** direct against it, but from all machinations 
<< planned secretly for its destruction." 

Such is the vigorous and convincing style 
kk which the most distinguished personages of 
England deliver their opinions upon the insti* 
tiitions fonmng the basis of public freedom : 
for in that happy country, where this VQiy 
freedom constitutes the delight and glory of 
nil diasses of society, the great are no less proud 
of its blessmgs than the meanest of the people. 

' •* 

. ^ It must not be forgotten that all criniinal actiiws; 
although prosecuted by private indivichials, are supposed to 
be in the King's name ; and that almost all acts, which WQ 
tenQ crimes, are punished capitally. 
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CHAPTER V. 



OF THE JUDGES, AND COUNSEL. 

Although it forms no part of my plan to de- 
acribe the manners of the various classes of the 
English nation, it yet appears to me not alto- 
gether useless to enter somewhat at lai^e into 
the mode of life and situation of the judges 
and counsel during the circuits, with the view 
of completing the picture formed by the readar 
of Ike administration of justice in England. 

In this country, there is no famUy. as ill 
France, exclusively set apart for the magis^ 
iracy: no father can educate his son in the 
certainty of one day seeing him invested with 
the judicial office. The nine judges, who; 
together with the chief justices and baron of 
Hie three courts, as well as the chancellor and 
vice-chancellor, compose the whole magis- 
tracy of England, are selected from among the 
barristers. The chief justices are usually taken 
from the more distinguished counsel of each of 
the six circuits, and the other judges from 
those of a s,econdary rank. Upon the death 
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of a chief justice, it is very rare that his vacant 
place is given to one of the judges of his own 
court, or either of the other two : so cautious 
are the English against weakening the impar- 
tiality of justice, which might seem endan- 
gered were the judges supposed dependent 
upon the crown, by the hope of promotion : 
the practice is to raise to the dignity of chief 
justice a barrister of the first eminence, ajdd 
the one generally marked by public opinion, 
as being the most capable. 

But the first condition exacted by ministei^s 
is an accordance of his political opimons with 
theirs : on this point they are inflexible : no 
ability, reputation, or consideration whatev^ 
can move them from this rule. They wotiid 
rather make a junior judge chief justice^ at the 
risk of raising against them all the partizanB 
^f judicial independence, than bestow the ddg^ 
nity upon a member of opposition. It is even 
very doubtful if the latter would accept it, in 
the apprehension of destroying his credit with 
his own party, and of his being thought to have 
sold his conscience to ministers. 

An occurrence of the above kind lately h«^ 
pened on the death of Lord Ellenborougb, 
lord chief justice of the court of King's Bench. 
The public voice pointed out as his successor 
one of the most distinguished ple.aders at the 
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'Bnglish bar; but his well known political 
opinion prevented ministers from offering biia 
the ^ihiation, and they preferred giving it to 
Mr. Justice Abbot, notwithstanding the op^ 
po«(ition of such a promotion to all established 
practice. 

The judges have an income of about £4000 
a year, and receive, in addition, as I have been 
assured, the sum of 4 or £500 more to de? 
fray their travelling expenses. They possess^, 
as I have before said, a great regard in th^ 
eyes of the people, and a high cojasideration 
with persons of the upper classes of the state {, 
they are received in the circuits with especial 
marks of distinction; the greatest noblemeoL 
wteem it a duty to honour them : and yet Urn 
situation is but moderately cpurted, It is CQ«ift 
9idered as too slightly paid, and ministei^ 
often experience a difficulty in filling it A| 
the time of the promotion of Mr. Abbot, just 
loentioned, ministers in vain offered his vacant 
place to Mr. Richardson and Mr. littled^^a^ 
barristers of the northern circuit, conspicft'i 
ous for their learning and unimpeachable in« 
t^rity: they bo^ preferred keeping to their 
private practice ; and it was not till after r^ 
peated and most urgent solicitations that Mi^ 
Richardson at last yielded to the wishes o(: 
government. 
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The profession of the bar is in much higher 
estimation in England than in France. It not 
only brings in a greater income, but opens to 
its followers a vast field of action in which a 
thousand examples of success stimulate them 
to the hope of advancement. There is no ob- 
ject, however elevated, to which their ambition 
may not aspire. The great departments of the 
state, the peerage, the representation in the 
House of Commons, the situations of Chan- 
cellor, of speaker, of lord chief justice, of 
judges, &c. are the almost sure reward of repu- 
tation at the bar : and they receive by anticipa- 
tion, in some measure, the honour bestowed 
on the dignified situations to which they are 
the presumed successors. In the circuits they 
are received with the highest respect, and expe- 
ri^Dice almost as many marks of deference as 
the judges themselves. 

In each county there is a certain number of 
great personages in the ordinary practice of 
performing, at assize time, the honours of the 
shire to the judges and counsel. They usually 
give them a grand dinner, either in the town, 
if they have a convenient reeidence there, as 
the Bishop of Durham, for instance, or more 
commonly on their estates, as the Archbishop of 
York, Lord Lonsdale, and most of the other 
great noblemen. All the counsel, without ex- 



OF JUSTICE IN ENGLAND. 141 

ception, are invited to this kind of festival, and 
take their seats at table, each in the order of 
his reception at the bar: their kind host is de- 
corated with all his orders, and to grace the 
occasion, exhibits every where the most sumpr 
tuous magnificence. 

The judges also give the counsel a dinner 
in each assize town, and treat them in general 
like friends and brothers. They know that 
most of them may one day become their col- 
leagues, and some of them perhaps their su- 
periors. 

None but young men of the wealthiest families 
can embrace the profession of the bar, on ac- 
count of the great expenses incurred at first 
starting. There are two circuits, as we have 
seen, every year, and neither of them stands 
counsel in less than a hundred guineas durijig 
its six weeks continuance, for maintenance^ 
travelling costs from one assize town to the 
other, and expenses for private apartments, 
which they are obliged to have in each town, 
their professional dignity not permitting them 
to descend to an inn. At London, besides a 
house for themselves and families, they must 
have chambers in one of the piles of buildings 
called inns of court* where they may be con- 

' * These are four in number, Lincoln's Inn, G ray's Inn, 
the Middle Temple, and Inner Temple. 
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suited by attorneys and their clients. Thes* 
chambers, consisting at most of two or three 
rooms, stand them in from fifty to seventy 
pounds a year. They must have besides a sort 
of clerk, vrho officiates as servant; so that 
their dignity cannot be kept up with less than 
six or nine hundred a year. Several years 
may pass away without producing any profit 
firom their profession, seeking some lucky c^- 
portunity to signalize themselves, and waiting 
until the promotion, retirement, or death ol 
one of their more prosperous brethren may 
enable them to drop in for a share of his lucra- 
tive practice. 

They consider themselves fortunate, if, at 
the end of five or six years, they succeed m 
covering their expenses : soon afterwards they 
gain from 1,000 to 1,500 guineas, then 2,000, 
4,000, 6,000 and sometimes 12,000. Sir Sa- 
muel Romilly was in the receipt of from 15,000 
to £16,000 a year. 

Those who embrace the profession are ge- 
nerally the younger sons of rich landholders, 
bishops, barristers, bankers and merchants, 
sometimes too the younger sons of peers. 
Their information is not confined to profes- 
sional knowledge. Summoned to the highest 
departments of administration, they study at- 
tentively their history, their constitution, the 
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various rights which it gives to all classes of 
society, and the political state of their country, 
both domestic and foreign. Almost all know 
the French language, and some, the Italian. 
Scarcely a single one but has travelled through 
France, Svfitzerland, Italy and Germany, and 
has some acquaintance with the customs and 
form of government of these different countries. 
As soon as the summer assizes are ended, which 
is about the middle of August, they all depart, 
like swallows on the approach of winter, for 
our regions, seeking new customs, a new sun, 
unknown pleasures ; * and, from the still ex-- 
isting imperfection of our institutions, deriving 
fresh motives for national pride and love of 
their country .f 

In their intercourse with one another, they 
act like brothers, and know no rivalry but that 
of talent. They would blush at raising thenn 
selves by any other means, or at giving the 
slightest intimation to an attorney for business. 

* These excursions last about eight or ten weeks, and 
fill up the interval between the termination of the circuits: 
and the 6th of November, when term begins. 

t One would almost suppose the author had his eye here 
on a fine passage in one of the Edinburgh Reviews, that an 
acquaintance with foreign institutions and a residence m 
other countries, tend only to make a man more intensely 
patriotic, — Tr, 
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60 advjer$e to the adoption of changes proposed 
in the constitution. That body knows as well 
as any one how specious those alterations are ; 
but is always checked by the fear lest their re- 
sults, by deranging the relations of the present 
existing forces, should destroy the political 
Counterpoise, and throw all into confusion* 
The several conflicting pretensions are ba- 
lanced in the present order of things : and in 
this consists the wisdom and perfection of the 
government. Whatever may endanger it is 
madness, and may draw in its train the de- 
struction of the political machine. 

Every Englishman is brought up in this 
notion, that solely by his own courage and 
personal attention can he preserve his rights 
and property, unceasingly threatened by the 
schemes of innovators. He knows well that 
the loss of his privileges would soon be fol- 
lowed by the loss of his property, and that no 
reason exists why one would be respected 
more than the other. The consequence is that 
he is always ready to defend them with his Hfe 
and fortune. Far from resembling the French, 
who are accustomed to enjoy at their ease the 
fruits of their industry and the inheritance be- 
queathed by their fathers, leaving to govern- 
ment the whole care of protecting them, the 
English take the burthen upon themselves^ and 
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conceive this charge to constitute their pri- 
mary duty and most important concern. TJi^y 
are bom, as it were, soldiers for this peculiar 
species of warfare, and the tendency of their 
whole education is to render them fit for con- 
ducting it successfully. 

Such is the true cause of their so much vaunt- 
ed patriotism. Not that I wish to deny whut 
is termed their public spirit and readiness to 
make every sacrifice for the defence, and even 
glory of their country : but this feeling, which 
speaks so powerfully to their hearts in great 
political junctures, is not that, I think, to 
which should be exclusively attributed their 
constant regularity in performing their duties as 
members of community. This steady conduct 
is derived chiefly from their own private in- 
terest, and the opinion of all classes, some 
that their liberties, others that their fortunes, 
rank and privileges are inseparably connected 
vwith the uninterrupted exercise of their rights 
derived from the constitution. It is tliis con- 
viction which prompts the principal land- 
holders of each county to get their names put 
down in the grand jury list, to be inserted m 
the commission of the peace, and take upon 
themselves the troublesome office of magi^ 
trates. It is still further this conviction which 
renders the electors so jealous of their righy, 
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-im which they find, as I shall , show presently, 
a perpetual source of respect aad kindQe^s 
from the greatest noblemen of the coimty ; and 
which gives birth in petty jurors to such ^ 
noble attachment to their duty, in the ifisur- 
ance that their lives, liberties, aud fortunes are 
by this means guarded from the assaults of 
power and tyranny. It is from the same motiva 
that all the sons of fanners and land-holders 
of moderate fortune, enter the yeomanry ^ a 
corps of cavalry having for its main object to 
hold a check over the peasantry and me- 
phonics ; and that the sons of the greater land- 
i^wners voluntarily place themselves at the she- 
riff's disposal, to serve as special constables, in 
case the public peace should be disturbed by 
seditious commotions. Once in posse^sioii 
of this temporary office, furnished only Mdtb, p. 
iimple staff, their distinguishing mark, they are 
9een to rush into the midst of the most tumul- 
tuous mob, exhorting the people to disp€£r$^ ; 
wd if entreaties be unavailing, to sei^e the 
ringleaders at the peril of their lives, AAfJ 
let it not bo thought that this tender of the^ 
services consists merely in words, and thai }ji 
is easy, in time of peril, to evade their self-iiiv* 
4)osed pbUgation* If, on th^ sheriff^s suup^ 
flaons, they should fail to hasten to the scen^frf 
lumult, they would assuredly be severely 
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punished npon the restoration of tranquillitjTi 
as guilty of a neglect of duty, and condemne4 
inevitably to a fine, proportioned to their pro* 
perty and cowardice. 

AUthis care, trouble, and even danger, is 
not a burden in the eyes of the English: thej^ 
tegard it as the necessary consequence of the^ 
liberty, and th^y make it a bui^ness, an interest^ 
a pleasure. Their rights and privileges appear 

4 

to them more valuable from the very trouUa 
they occasion : just as a child becomes dearei: 
tojts mother from the pains experienced at iti 
birth, and .the anxious cares caused in infancy^ 
Wete it not for this kind of agitation, arising 
from these Several demands upon their time# 
their lives would be wasted away in their vast 
mansions, and they would absolutely die of 
plenfty, happiness, and listlessness. 

But aJU these sacrifices, just described, am 
Hdthing in comparison with those made by tbe^^ 
prificipal land-holders of each county, to pro^ 
^ure their own return to parliament, or that qi 
ttkeiy friends and adherents. 

When I heard mention formerly in France^ 
of the enormous sums expended by the £i^* 
lish to procure a seat in parliament, I was at a 
Ipds to imagine what great advantage thejr 
could derive from it, and in what way re* 
C0fve an equivalent. Where, indeed, fiii4 ^ 
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compensation for the loss of 4 or £5,000 ? I was 
unable to understand this problem : but at that 
time I was unacquainted with the nation's 
manners. 

Accustomed to pass their lives on their es- 
tates, their prime necessity is public consider- 
ation : not that modest consideration, founded 
solely on a r^ard for private virtues, but that 
splendid and envied consideration, the fruit of 
power and influence: and, as the greatest proof 
of the latter, is to be returned to parliament, an 
Englishman is ready to make the greatest sacrir 
fices to obtain this enviable situation. 

A seat in parliament has a further especial at- 
traction, in addition to its being the most cei^ 
tain mark of a member's actual influence in his 
county : it paves the way to still greater influ- 
ence, more particularly when the member electa 
ed is in the interest of ministers. He becomes 
then the dispenser of every vacant ofiice in the 
county. There is scarcely one but what is be* 
stowed on his recommendation, — ^ecclesiastical 
benefices, public employments, sinecures, coir 
lectorships of excise duties, favours of every 
kind ; nothing is refused : and ministers find hat 
this a twofold advantage, of drawing closer by- 
these obligations, the bond which attaches the 
member to their cause, and of ensuring the con- 
tinuance of a vote in the next parliament, by 
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prefparing the re-election of one of their adhe^ 
rents, through the medium of the gifts he has 
at his disposal. ^^r-/'. 

There are in this way several gi-eat families 
which, from an hereditary attachment to go^ 
vemment, seem to have made a tacit compact 
with it, covenanting to use their whole interest 
to return to parliament one of their own mem. 
bers, or friends, with this clause, that, in con^ 
sideration of the sacrifices made by them, they 
shall have the almost entire disposal of every 
situation in the county. Thus, when Lord 
JLfOnsdale, for instance, expends from 30 to 
£40,000 to procure the return of his son, or 
some of his friends, it is less the honour of tke 
representation which is bought at such an e» 
orbitant price, than the sovereignty of WesI* 
moreland, : ; . i 

In cities and counties where the opposition 
is the predominating party, the representation 
in Parliament is equally cpurted; it being a 
convincing proof that the member returned is 
r^arded in the shire as the head of that party^^ 
or as the person best adapted, by his influence, 
and abilities, to oppose and counteract the 
schemes of ministers. 

But as this, influence, so envied, over the 
electors, is liable to droop, as is the case with 
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every other popular affection, it is only by a 
constant succes^on of acts of kindness that its 
full vigour can be kept up : and we here see 
how this fondness for authority and supremacy, 
which, in all other nations, is the most usual 
cause of public woe and individual oppres* 
Bion, is, in England, on the contrary, the iiir 
exhaustible source of protection and good 
offices. 

To form a ready notion upon how vast a 
]»cale those who aim at an influence in elecr 
lions engage, as it were, to distribute their fa^ 
vours over their counties, 1 must acquaint the 
reader that the elective franchise is not con- 
fined in England, as in France, to a small num* 
ber of individuals, but belongs to every perscm 
possessing a yearly income of forty shillings 
freehold property;* and in some privileged df 

* In a recent republication of a spirited and patriotic pam- 
phlet on the " Past and Present State of Ireland,'* there is 
Ae following note on the elective qualification in the sistief 
Idngdom. *' An English reader will hardly und^rstiiiid 
what is meant in Ireland by the designation o{ forty shUHngi^ 
freeholder: he is a peasant of the lowest class, made a free** 
holder by his landlord for electioneering purposes. The 
mode of making freeholders is to grant the peasant his cot- 
tage, his garden, or his farm, by lease for one, two, or ihree 
lives : this tenure for lives transforms a real leaseholder into a 
Uehmcal freeholder — ^he swears that his tenement is wiirtir 
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ties, as LoadoB and others, it is sufficient^ to 
ejajoy.it, to form part of certain corporate bor- 
di^ :* so that, with the exception of the very 
lower ord^s, whose influence in elections ie 
JjiqiWpv^r very considerable, as J shall show pre- 
^^tly, ev^y person has the power of co-operar 
tiflg in the election of members of parliar 
ment.t 

forty shillings a year, and thus acquires the elective franchise; 
which, in the mode in which it is exercised, would be more 
£Uy temied the elective servitude. In general, the landlord 
directs the votas of these poor creatures according to hia owe 
will; but instances have occurred, in which bigotry, yir^ 
stronger than interest, and the secret influence of the priest 
prevailed over the natural power of the landlord; but in 
whiteter view the inattet is cortsideted, the forty shillings- 
freeholders are a political and moral abAse." — Yr. * 

* /There is adiffierence« as ii weU known, in our civic pfp- 
vUeg^s. In the s^qondliiry cities the right of voting is in tb^ 
freemen, after paying about fifty shillings. In the Metropo- 
lis, the elective franchise is not in freemen,, but liverymen, 
"die freedom must i^rst be taken up, and then the livery, the 
pri^e of w^ich varies according to the wealth or poverty €lf 
^kt ODVipMiy. There are many persons who purchase "their 
fr«e4oint iti.oaie of the minor companies, to be entitle ^1^ 
take a house in the City of London^ for the purposes of trade» 
without any view to the ultimate acquisition of the elective 
franchise,— JV. 

t I have heafd that in Westminster, to become an elector,, 
it is only necessary to pay what is termed scM and lot, that 
if^ pc^ri^h r^tes» which are ex^^cted from ev^y individual 
who has a sort of fire-place where he may cook his dinner i 
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A candidate's first aim should then be to 
please this multitudinous body of people: and 
the surest means of gaining their good opinion 
is to treat them with respect, and to bestow 
upon them the regard they are justly entitled 
to, from their great number, their many useful 
-callings, and the portion of public powar 
placed in their hands. 

What member would dare to receive, I do 
not say contemptuously, but even with an im- 
portant air, an elector whose vote he had soli- 
cited a few years before, which he will again want 
on a future day, and who would then retort his 
scorn with usury? How would he dare refuse 
some assistance to the man who has openly de- 
clared himself his adherent? Will he suffer his 
wife or child to perish for want of relief? Will 
he enforce the payment of his debt? Will he 
refuse a renewal of his lease? 

There is a great number of estates in Eng- 
land, belonging to the first noblemen of the 
kingdom, that are let at only half their value» 
in the sole view of ensuring votes at elections. 
Would it be an easy matter to shake electors 
possessing such advantages, and to intercept 
their votes from those to whom they stand 

and that, at Liverpool, it Is sufficient not to be on (he Kst of 
poor receiving parish relief. 
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pledged, especially in a country where the 
Toting is public? What vast advantages are 
spread over the nation by such a peculiar sysr 
tern of election 1 It renders the rich, in some 
x^pectSy dependent on the poor ; kindles a 
sympathetic feeling for the wretched in the 
hearts ,of> those which might otherwise hav^ 
been for ever shut to its influence; re-estar. 
blishes, in some measure, natural equality be- 
tween the high and low, and constrains the 
elder sons of nature to yield up a portion of 
the property of the common inheritance which 
had lapsed to them entire! 
' It is thus also that the ovniers of great manu- 
facturing or trading estabUshm^ts possess in 
their counties such importance. They are re- 
spected for the number of votes which they 
have at their disposal; I say disposal: for in 
this there is no sort of disgrace; and when ^a 
man who is dependent on another, votes diffe* 
rently from his employer, he is sure of losing 
his situation. Such conduct, which in France 
would.be considered the extremity of injustice^ 
experiences in England not the slightest hesita* 
lion. You must have^ or at least follow, the 
political opinion of him who supplies you with 
the means of gaining your livelihood. 
; Another consequence of this system, which 
may be regarded as an additional advantage^ 
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is, that none but very rich landholders can he 
returned to parliament* According to law, it 
is necessary to possess a landed income of six 
hundred a year, to be eligible to repteseirt a 
^unty, and an income of half this to repreiSHttt 
k town : but to sustain the expenses of an dec-* 
tion, the candidate ought to have ten liwesf 
this amount. So that, with the exception ai 

r 

members from rotten horwtghs^* men afc^- 
kitely devoted to the proprietors who appoint 
liiem, and pledged on their honour to vote a^ 
they do, all the members of the House of Gom?^ 

* Rotten borougks are smaU towHs destroyed by war or 
lime, a»d vbicb b«ve obtaiaed^ by parif lute ciuirters, Ifce ngM 
Qjf returning a certain numbeir of inembera ^ parU^ament^ 
Tbese towns are at present reduced to two or three houses, 
some, to only one : so that the right of nomination, which, 
was anciently vested in the toWn, has now passed into the 
Mands of two or three owners, atod even of a single one, o^ 
what may be kft standing. ( n 

^There ar^ otl^^r kjuids of ro^^^ horovghs^ which ooHsist in,- 
Ihe property that some rich individuals possess in certfi^i! 
towns, of a third, a half, or still greater portion of the houses, 
tb each of which is attached the right of voting at elections. 
A proprietor of this description composes in himself a nlajo-' 
lity^ or nearly so, ^f tlie voters« It is in this way that Lord' 
f it;ii^ii}iam has a greait portio)i of the votes in the c»ty of 
Peterborough. 

Mr. Pitt, in his plan of Parliamentary Reform, proposed 
a national purchase of the rotten boroughs, and calculated 
the sum at which this might be effected.-— TV. 
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mens generally belong to the wealtl^iest fami- 
lies; peers' sons constitute a great proportion 
of theqi. A house thus composed may wdll 
have some difference of opinion upon certaiil 
ppints of public administration: its variouii 
parties may be allowed to aspire to ministerial 
offices, and w^armly dispute th^ possession 
but should any plot be set on foot that might 
endanger the govemiventf and consequ^dtly 
property, and the ranks and privileges ^esta^ 
blished by law^ the whole body would instantly 
coalesce, with one voice reject the innovation^ 
and oppose an impassable bar to the efforts ct 
the aissailants. 

When it is considered diat of the six hundred 
and fifty^right members of the House of CoHir 
mons, for England, Scotland, and Ireland, there 
are three hundred and sevei), nearly one half; 
elected by rotten boroughs, and whose nomi-* 
nation belongs exclusively to a hundred anti 
ftfty-four proprietors, one might suppose liberty 
extinct, and that all was about to be swallowed 
up by the aristocracy: there is however no 
country where liberty is more firmly established ; 
and such is the extent of h^ dominion, that 
she is susceptible of no further augmentation 
vnthout exposing the State to certain ruin. 

Still more : these very rotten boroughs, the 
object of so piuch jealousy and declamation, 
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are perhaps a brancli of its institution to which 
the Parliament of England owes its greatest 
splendour, and liberty her most intrepid adt 
vocates. Divided between families, of which 
some are on the ministerial side, others in opt 
position, they are the means of furnishing part 
liament with members equally opposed in their 
yxews, some engaged to support power, oUiersI 
to restrain it within, proper bounds. They aore 
besides the nursery of all great parliamentary 
talents ; because their owners, desirous for 
the saj^e of their party, or credit, to produce 
men. c^ipable of boldly maintaining their own 
political opinion, usually return young barristers, 
or literary men the most distinguished by their 
abilitiefs and eloquence ; and it is in this maimer 
that nearly all the men of genius ivho have sue* 
csssively shone in parliament, such as Chathami 
Pitt, Fox, Burke, Romilly, and so many others 
not less illustrious, have found means of making 
themselves known to the nation. It is not till 
they I become conspicuous for their talents i^ 
the House of Commons that they obtain the 
honour of being selected for Westminster, or 
some other city or county. - 

The aristocracy, as may be seen, is thcai the 
real governing power. It rules in the counties,- 
where it occupies all administrative situations ; 
it rules the whole kingdom ])y the parliamentary 
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power, which is also almost exclusively its 
office. The King is, as it were, but an imagi^ 
nary being, a sort of idol intended to be 
placed on the altar as a visible object of the 
people's homage. It is overlaid with gold and 
precious stones to excite the more awe; the 
knee is bent before it with every mark of pro-^ 
found submission : but it is the ministers who 
are charged with its responses, and answerable 
for their effects. It is in their hands and not in 
the king's, that is deposited the regal power, 
the object of ambition in every member, 
generally, of the aristocracy. They contest 
it vrith bitterness : and when it chances to fall 
into vigorous hands, whence its seizure may 
be hopeless, the vanquished unite together to 
check its gi'owth, lest it may ultimately prove 
injurious to their own rights and privileges. 
But this aristocracy is not, as in some other 
countries, composed of a number more or less 
extensive of privileged families, whose whole 
power consists in the oppressions they have 
assumed the right to exercise over the people.. 
It is the aristocracy of wealth and talents, the 
most natural and least offensive of all, as there 
is no family, no individual who may not one 
day aspire to an admittance and participation 
in its advantages. Tliis very aristocracy is but 
a portion, too, of the general body of the people,/ 

M 
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if^iboin chance has insensibly raised above the 
rest. Some misfortune ox extravagance . often 
rc^kmges them into it, and at any rate it is 
always connected with it by its junior branches. 
Its particular interest 'obhges. it constantly to 
foster the good- will of the inferior clas^eaof 
the people, that with them it may find a shield 
against the encroachments of the crown, and 
support it by their power against all attacks on 
its independence. We see, as the consequence 
of this, the greatest noblemea of England, the 
Dukes of Devonshire and Bedford, the Hol- 
lands, , Lansdowns, Fitzwilliams, Grenvilles, 
Greys, and others, standing forth as the most 
ardent defenders of public liberty, of the trial 
by jury, the Habeas Corpus act^ the liberty of 
the press, the right of petitioning and meeting, 
and of all those popular privileges exercised 
by the nation with such wild transport, that a 
stranger might fancy the institutions of Athens 
and Rome to have been transplanted to the 
banks of the Thames, the Humber, and the 
Mersey. 

How can such a government, in which every 
Englishman, from the nobleman to the lowest 
individual, finds personal security, freedom of 
speech and writing, protection against every 
kind of oppression, the right of criticising 
every act of administration, and more or less 
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participation in the goTemment of the state 
— how, I say, can such a goTemment ever be 
destroyed, especially with a House of Com- 
mons composed almost entirely of those who 
derive the greatest advantage from it? 

Let us now endeavour to exhibit a picture 
of those tumultuous elections which, while 
they last, would almost lead us to a belief 
that the people had thrown off the yoke of 
authority, threatening all who did not belong 
to them with inevitable ruin. 



M 2 
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CHAPTER VIL 



OF THE ELECTIONS. 



Much noise was made in FraBice respecting 
the late elections in England. Misled by 
false appearances, and altogether ignorant of 
the ordinary effects of genuine liberty, some 
French journalists described England as ap- 
proaching her last hour. In their gloomy pic- 
ture, the people had broken down all the 
banks of obedience ; every one's life was en- 
dangered ; and that devoted country was 
about to fall a prey to fire, murder, and uni- 
versal pillage. The stone which had been 
thrown at Captain Maxwell * was considered 

* Captain Maxwell, a very distinguished naval officer,, 
came forward at the last election, as a candidate- for West- 
minster. He was supported by ministers and their ad- 
herents, and, as a matter of course,, had for enemies the 
opposition party ,^ together with the people of London, who, 
I know not why, are attached to this party, whilst in other 
large towns, as Liverpool, for instance, they follow the 
standard of ministers. The captam might therefore ex.- 



the signal for n general revolution ; and if tlife 
' system <k election which had caused such aih 

r   ' • . 

. . ^ . . . . . . '  • 

peet to meet with a strong opposition upon the hustings.* 
JEyery. people has its own manner of showiilg disappo- 
bation : in France, by hooting and hissing, in England, by 
hooting . and mud. The Kang himself is pelted upon his 
way to Parliament when he has to make a communication 
displeasing to the multitude. Those who were dissatisfied 
.with the captain wanted therefore to use their accustomed 
privilege, but the season had been so dry that no mud 
was to be found. As the hustings are constjruoted over a 
part of the market, the ground was every where strewed 
with fragments of various vegetables, cabbage-storks, an<| 
such like. The people substituted these for their usual 
missiles. Unluckily a stone happened to be among some of 
ihe rubbish; this was snatched up by one, who, more skilful 
than the others, struck the captain with it over the eye. This 
was, certainly, a misfortune, and perhaps even an offence 
which deserved punishment: but should we, for an acci- 
dent of this kind, reprehend a law which fills England for a 
month with a sort of frantic joy, which makes the meanest 
individual think himself a portion of the public authority^ 
and that he has his share of influence in the government? 
And do you ima^ne that the captain himself, enraged at 
such excesses, and disgusted with a constitution which to- 
lerated or even caused them, withdrew from the hustings, 
weeping over his country, and sighing to see it a prey to 
such licentiousness ? — Undeceive yourselves : the next day, 

* An erection of timber, in front of St. Paul's, Covent Garden, put up 
ftw the mom^it, where the votes are received, and from which the people 
are addressed when the polling is ov^, after four in the afternoon. 
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outrage were not immediately modified, or al- 
together abolished, England would meidtably 
become the scene of transactions of which all 
shuddered at the consequences. How £sur^arp 
we from understanding the mechanism of that 

with his eye bound up with a bandage, he appeared on the 
▼ery spot where he had been so hotly assaulted, and pro- 
ceeded to harangue the very people who had so grossly ill- 
treated hinu He began by informing them that he had 
been accustomed to another sort of shot than that which he 
received the day before, and gave an account of all the en* 
gagements he had been in. Great applause. He tiies 
added, that, as an Englishman, he was glad to see them so 
warmly oppose the election of those whom they suspected 
of soliciting their votes merely for the purpose of betraying 
their rights and liberties ; they had therefore acted rightly, 
according to the opinion conceived of him, to oppose his 
election : but their error consisted in yielding too readily to 
the unfavourable impressions excited against him by his 
enemies. He finished his speech by saying, that their hap- 
piness was his only object, and that no where would they 
find a steadier defender of their privileges than himself. 
Here ended his triumph, and the uproar recommenced : he 
stood his ground unalarmed, and declared that, having the 
honour of being supported by such a numerous body of 
friends, he would sooner perish on the hustings than abandon 
his election. He continued, in fact, on his post, until a 
mad-headed fellow, drunk with tumult, rum and beer, 
struck him with his fist on the head, after he had left the 
Itustings to go home ; a violent fever ensued, which obliged 
him to keep bis bed for seven or eight days. 
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^ayemment, and how different a spectacle is 
presented to the thmking foreigner in those 
much-abused elections ! To his eye they dis- 
play a people frantic with joy at the exercise 
of liberty, using it tumuituously, because up- 
roar and turbulence are the essential charact^- 
istics of all popular acts. At the bare sight of 
a small constable's staff, carried by some ob- 
scure and insignificant individual, he sees aH 
hushed into silence: he hears them vociferating . 
their hopes and wishes with the confidence of 
itheir strength and importance in the state, aa^ 
aembling orderly every day at the hour ap- 
pointed by the public office*, departing with 
equal order at the time for separation, cheer- 
ing the candidates of their choice, conveying 
them in triumph and festive glee, wearing their 
favours, inscribing on their banners the prin?- 
ciples to be adopted or opposed, and restrainr 
ing all their wrath to hooting and hissing such 
of their opponents as they conceive interested 
in the existing abuses. This is the general 
picture of those elections painted in France in 
such dark colours. 

The people, it is true, are not always ex- 
actly confined within the bounds of such mo- 
derate deportment : occasionally they give 
way to very reprehensible violence towards 
those candidates whom they suppose hostile to 
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: their interests, hooting, and even stoning them, 
• and breaking their windows. But such pro- 
•ceedingSy which appear to us so shocking, are 
: far from giving uneasiness to government ; they 
•scarcely even offend those who are the suf- 
ferers, because they form part of the nation's 
' manners, and from time immemorial the popu* 
lace, having been in the practice of testifying 
their discontent, esteem it a part of their pre- 
rogative to make it known in a marked manner. 
It is besides very seldom that any serious accir 
^ent happens in the midst of all this confusioii; 
-a few broken windows, a few spoiled clothes, a 
few knocks given and returned, and at the utr 
most, a few slight contusions, being the extent 
of the mischief. 

Let us now see how these elections are pre* 
pared. Two or three months before they be- 
gin, such as intend to offer themselves as can* 
didates, signify their intention, and by addresses 
or public declarations, solicit the votes of the 
electors. Committees, consisting of the warm* 
est partizans of each candidate, are theii 
formed to forward and support his election: 
the place where they sit is made known by 
posting-bills, and all who wish to vote for their 
candidate, either from preference to his poli- 
tical opinion, or confidence in his abilities, are 
requested to use all their interest to secure his 
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return, and to contribute their portion to vtite 
indispensable expenses of the election. ^ 

These expenses consist, 1st, in the hire of 
the committee-room ; 2dly, in printing addresses 
to the electors, and articles inserted in the 
public papers, explanatory of the candidate's 
claims, and the grounds of preference to his 
competitors ; 3dly, in lawyers' fees, and money 
given to people employed to wait on the 
electors, and solicit their votes, called canr 
vassing ; 4thly, travelling charges, and . pay- 
ment to the electors of nioney laid out by them 
at the place of election, which must be reim-r 
bursed, many of them not having the means of 
supplying themselves out of their own pocket ; 
5thly, costs for erecting the hustings, and fees 
to the poll clerks ; 6thly, in ribbands, com- 
monly distributed at the time and place of 
election; in colours, banners, music, and re- 
freshments which the candidate's friends, elec- 
tors or not, receive throughout the day at 
taverns and public houses appointed for the 
purpose; lastly, in the dinner given after the 
candidate's success, and often too after his 
defeat. 

' These expenses vary according to the num-* 
ber of the electors, their poverty, and the disr* 
tance they have to go, and amount some^^ 
times to 90,000/. and at least to 1000/.: and 
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this will cease to excite wonder, when it is 
considered that the cost of ribbands alone 
amounts sometimes to 2,000/. ; and that there 
are counties, Yorkshire for instance, where the 
expenses for the conveyance, maintenance 
when at the place, and return of an elector are 
about fifty guineas. 

These expenses, as may be seen, contribute 
nothing to the profit of the elector, at most 
covering merely his own expenses and loss of 
time : they are therefore received openly, and 
without shame ; and far from considering them 
as a motive of gratitude on his part towards 
the candidate who pays them, he r^ards the 
latter as indebted to him, for having con-^ 
sented to sacrifice his time, and undergo for 
his sake the fatigue of a long journey, and the 
trouble of leaving his home. 

All electors are not however so scrupulous. 
There are some towns, as Hull in Yorkshire^ 
where the votes are publicly bought and sold. 
A plumper fetches about three guineas, a half 
vote, half this sum. An elector is said to giv« 
a plumper when, having two votes at his dfe* 
posal, because there are two members to be re- 
turned, he pledges himself to give one, and make 
no use of the other. He is said to give only a 
half vote when he splits his two votes between 
two rival candidates. The candidate who 



puDclmses a whole vote acquirer one ccmpletie 
aame; if he buys oidy a hajf vote, hetiterely 
succeeds in coujgtterbalaiicing the vote which 
may have been given to his opponent. It muct 
however be acknowledged that the electors 
thus openly paid, vote obly for candidates df 
the same political opmion with -themselves^; 
aad that they regard the trifling pittance they 
receive, rather as a consideration for their loss 
of time, than the price of their vote. ^ 

At election time, therefore^ the irti^ets of 
London are cov^ed with placards, informing 
the electors of the different counties there re- 
i^iding, that if they are disposed for such t^ 
such a candidate, at such an inn will be found 
conveyance to the place of election; that 
when there, they will be lodged and main*- 
tained at the expense of the candidate, and 
afterwards re-conveyed to London if they 
desire it. 

The inn Or public house pointed out as the 
place of rendezvous is made conspicuous by a 
great flag of the candidate's colour, with a 
motto on it pointing out his political party^. 
The electors receive a similar flag, together 
with a large cockade of the same colour ; andi 
then, comfortably furnished with a good break- 
fest, they set off in coaches swift as the wind^ 
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loaded inside and out,* rending the air with 
Ihe name of their favourite, ^nd waving theu* 
'flag as a symbol of their participation in the 
same political sentiments. < 

In this way they traverse all England, fol^ 
lowed and crossed by other stages, conveying 
electors in like manner, tricked out with their 
particular colours, and shouting as publicly 
isentiments quite the reverse, vnthout however 
their differences of opinion giving rise to any 
squabbles but a few coarse jokes, or retcMi:s 
courteous, by the two parties. 
• These indispensable heavy expenses are ne- 
cessarily the means of repelling all candidates 
who have not the strongest grounds of suc- 
cess: and indeed for every member to be re- 
turned there are not more than two or three, 
at most, among whom the votes of the electors 
are to be divided. 

The candidates do not content themselves 
merely with soliciting the votes of the electors, 
as I have already said, by their agents, but 
make it their business to go in person to the 
houses of all those who have engaged to vote 
for them, and persevere until they find them 
at home. 1 saw the sons of one of the richest 

* The stages contain four places inside, and from ten to 
twelve outside. 
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peers in England, who were aspiring to repre- 
sent their county, employ the two months pre- 
ceding the election, in going over the whole shire 
to present in person their thanks to the elec- 
tors whom they had canvassed by their agents, 
tlius making doubly sure of their votes. 

Let the reader imagine how such a repre^ 
tentative system modifies all the inequalities of 
the aristocracy, and what an idea it gives the 
people of their importance. A common me- 
chanic sees a great nobleman come to his 
house begging and praying that he will have 
the goodness to give him his support. Nor 
must it be thought that the meanest vote may 
be neglected : the last election at Hull, which 
I mentioned just before, depended on a single 
votCy and this town contains forty thousand 
souls. ' 

On the day fixed for beginning the election, 
the candidates proceed to the hustings, some- 
times without state, and sometimes in splendid , 
coaches, drawn by horses ornamented with their 
party-colour ribbands. At a small distance,, 
from the hustings, they are met by their friends^ 
all decorated with large cockades, and es- 
corted in triumph to the place of election, 
preceded by a numerous band of music play- 
ing national airs, surrounded by a multitude of 
people, shouting and cheering them as they 
pass on. 
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fails to bring forward all these circmnstauces, 
and make use of them against his adversary. 
Still more : should his rival have been a mem- 
ber of the last parliament, and, upon any par- 
ticular occasion, voted for a measure contrary 
to the prevailing opinion of the time, the popu- 
lar candidate takes care to make due mention 
pf it; exaggerating the odium of the measure, 
and its consequences ; imputing all to his opr 
ponent, as if he alone w^ere responsible for 
what niay have happened, and holding him up 
to public indignation, as a man totally un- 
worthy of their confidence. The latter is 
beard in his turn : and to regain the good opi-. 
nion of the public, he is obliged to go back to 
the time when the objectionable measure was 
proposed, and to justify it by the necessity of 
circumstances. If the measure should, in> 
fact, have been follow ed by any notorious: 
abuse, he throws all the fault of it upon the 
agents charged with its execution ; and claims: 
credit for good intentions. The people listen- 
attentively to all these contests ; and rude and 
ignorant as they may be, they display a .re-/ 
markable degree of acuteness in estimating 
the contradictory motives of the imputed ac- 
tions ; now arid then pouring out bursts of 
applause at a good joke, or oratorical flourish^ 
in the man whom they regard as their enemy: 



OF JUflTICB IN ENGLAND. 177 

but, after paying this tribute to his talents, 
they soon resume their prejudices against him, 
resulting from his political opinions, and by 
threats and clamour endeavour to make him 
give up the contest. 

It must not however be thought that the 
electors, although approximating to the popu- 
lace by the smallness of their property, allow 
themselves to be^ entirely influenced by the 
shouts of the surrounding multitude. If at any 
time they do yield to them, it is because these 
. unanimous shoutings ultimately persuade them 
that the favourite candidate is indeed the one 
most adapted to ensure the welfare of the 
public : but when at any time they have placed 
their confidence in a candidate whom the 
people have rejected, they consider these 
shouts as the effect of thoughtless enthusiasm, 
and steadily persevere in their own choice. It 
was thus that on the first day of the election of 
Sir R. Wilson, whom the people of Southwark 
had proclaimed as their favourite, his rival 
Barclay nevertheless obtained a majority in 
spite of popular tumult.* 

Four or five times in the course of the day, 

* The poll became afterwards more favourable to the gal^ 
lant general, and the electors showed themselves in tfuch 
overwhelming numbers on his side, that Mr. Barclay was at 
last obliged to withdraw from the contest. 

N 
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the people Irani to know the state of the poll^ 
that is, the number of votes ah'eady given*; 
when favourable to thdr own candidate,' the^ 
Toeiferat^ their joyous acclamations, clap^w 
hands at the electors who have polled, and 
^heer those who are coming forward to inutate 
them : on the other hand, they redouble their 
hissing against the adverse candidate, whe& 
they see him supported by the electors in cori- 
teihpt of their will. 

During all these fluctuations of success, the 
-candidates and their friends increase their exf- 
ertions on the hustings. Some thank - the 
'^lectors for their support, others show theft: 
-uneasiness, and make a public appeal to theil: 
partizans. They reriew their justification, and 
present it in a form which they think morfe 
Ckely to please. During the continuance of 
^e contest, there is a repetition of the 3am^ 
«houts of joy, the same marks of disapproba- 
tion, the same speeches, the same turbulence, 
und the same ardour, on both sides; and 
^hen at last the election is ended, the people 
are seen, like a sovereign about to depart on. k 
long journey, to descend calmly from their 
throne, deposit their authority in the hands, of 
their representatives, caution them that dunng 
their absence they shall watch over their ac- 
tions, and upon their return, shall call them to 
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a strict account, and punish thmoifor their n^ 
ligence or treachery, ! * 

AU the elections are decided by a simpte 
majority of rotes, that is, if two or three mem- 
bers are to be returned, the two or three who 
have the most votes are pronounced duly 
elected. 

The number of members to be elected is nof 
equally distributed among the towns or coijn- 
ties, according to their wealth and population^. 
The right of sending members is grounded oil 
private charters, granted in ag^s past to pdrti^ 
cular towns or counties ; or on acts of parlia^ 
ment There are whole towns which have of 
late years swelled to a great extent, such an 
Manchester and Birmingham, aiid are without 
the right of returning a single representative^ 
whilst insignificant country towns, reduced 
sometimes to a single house, have retained the 
privilege of sending two or three. ; 

When the votes are pretty nearly balanced 
between two candidates, and one leads thd 
other only by a few, the loser examines strictly 
into those of his opponent, to see if they had 
the qualification required by law. When h0 
thinks them bad, he demands a scrutiny of the 
sheriff, if for a county ; or mayor, if for a 
privileged town: and the matter is pubKciy 
tried by these olBicers, assisted by one or two 

n2 ' 
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iegal gentlemen whom they take as counsel. 
The cause is pleaded in open court ; each of 
the candidates retains one or two barristers to 
support his claims, examine the witnesses, and 
cross-^question his opponent's ; and the sheriff, 
or mayor, makes known his decision after con- 
sulting the counsel selected as assistants. 
This decision is final. 

But should the election be opposed on ac- 
count of some vicious proceeding, which may 
have the effect of setting it aside, as, if some 
of the electors had been hindered from coming 
to the hustings to give their votes; if some 
among them had been bribed; if votes had 
been received after the prescribed time, or 
after the closing of the books ; or if a peer 
had publicly taken part in the election, &c. * 
a petition to set it aside would then be pre- 
sented to the House of Commons, who would 
decide in last resort. 

Some time after the election, comes the day 
for the cJmiringy that is, the triumph appointed 
by the partizans of the successful candidate* 
Hand-bills are printed and circulated in abun- 
dance, describing the place he is to start from, 

* There are no positive laws prohibiting a peer from taking 
part in elections : but custom is against it, and the House of 
Commons has sometimes set aside elections under this; 
pretext. 
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the road to be taken, and the order of the pro-, 
cession. All such as feel personally interested 
in the member returned, or who. profess thfe 
same political opinion, make a point of adoni- 
ing the ceremony ; ladies take their stations at 
the windows as he passes, splendidly attired, and 
wearing his colours; the gentlemen accompany 
him on horseback or in carriages ; ilags, co* 
vered with mottoes suitable to the sentiments of 
the occasion, precede his coach, and are cheered 
by the shouts of the bye-standers. The membeir 
at last appears, like a triumphant Roman, erec^t 
in his, open coach, showing himself to. his 
friends, receiving their plaudits, and followed 
by . a vast concourse of people delighted with 
title beauty of the spectacle, and jealous of ex- 
ercising once more a last act of power, bj! 
confirming, with transports of joy, the mission 
of their representative. 

The procession is concluded by a grand 
dinner,, at which are assembled sometimes as 
many as four or five hundred electors, whilst 
Qutside the dining-room streams of beer flow 
in abundance, for such of the people as cannot 
be admitted at the banquet Toasts are after- 
wards given, by the member and the gentle- 
men of his committee, or by some of the com- 
pany, to the King, the royal family, the ind^ 
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pen^ence of England, the constitution, the 
yevolution of 1688, the principle which placed 
the house of Brunswick on the throne, and to 
the perpetuity of the sentiments whicii then 
animate the electors. These toasts are passed 
fo the people by guei^ nearest the windows, 
amd are answered by cheers and universal 
shoutings. They then sing in chorus die nar 
lional airs of God save the King, Rule Britan^ 
ida, and numerous others, calculated to warm 
rrery heart, and inspire them with an impe- 
rishable love of those noble institutions which, 
after assembling all in the same duties, unite 
^em still in the same desires, the sameemotions, 
and the enjoyment of the same pleasures. 

I could wish I bad the power of entering 
here into some details on the operations of the 
^eat political body created by these elections : 
but unfortunately the shortness of my stay 
prevented me from obtaining an accurate in- 
sight into the different parties that divide the 
parliament, the real designs of each, their 
present strength, and the probability of their 
increase or diminution ; and also of ascertain- 
ing the degree of influence of ministeiB over 
the two houses, and the portion of indepen- 
dence preserved by them under the action erf 
that influence. 



But whatever may be the ordinary, devotiqi^ 
of the m^jority^ it is certain that this devotion 
by no means resembles that positive slavery of 
pur represenjtativ^ chambers under the despo- 
tism of Buonaparte. Their approval of mea- 
sures proposed by ministers is rather the result 
of conviction of their propriety, and of well- 
grounded approbation of their system of go- 
vernment, than a blind subjection to their 
authority. This system is not adopted by mi- 
nisters from the plenitude of their power, but 
always decided upon between the leading mem- 
bers of the majority, and it is only by allowing 
them a participation of their power that mi- 
nisters can ensure their support. 

Another motive which induces ministers to 
concert with them on all great measures of 
administration, is the indefinite responsibility 
to which they are liable, and the certain dan- 
ger which they incur, should a miscarriage 
ensue in any important operation that has not 
received the assent of the leading members of 
the two houses. 

It may perhaps be of use to show in what 
manner this responsibility is exercised; and 
as the procedure followed on this occasion is 
the same both with respect to ministers and 
other public functionaries impeached by the 
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House of Commons in the House of Lords, as 
well as with respect to peers themselves when 
guilty of any crimes, it will be sufficient to 
explain how the House of Lords in general 
exercises its authority when acting as a court 
of criminal justice. 
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CHAPTER VIII. 

OF THE HOUSE OF LORDS, CONSIDERED AS A 
COURT OF CRIMINAL JUSTICE ; OF THE RE- 
SPONSIBILITY OF MINISTERS, AND THB 
LIBERTY OF THE PRESS. 

We must first distinguish what is the nature 
of the charge against the prisoner, and also 
whether parliament is sitting, and consequently 
the House of Lords assembled, or whether it is 
prorogued. 

Every peer charged with what we call a 
crimey and which the English call by the ge- 
neral name of felony, may be prosecuted in 
the same manner as every other person. A war- 
rant is issued against him by a justice of peace 
. of the county where the crime was committed : 
he is questioned, confronted with the witnesses, 
and committed to the assize prison, like ordi- 
nary prisoners. 

When the assizes come on, a bill of indict- 
ment is in like manner presented against him 
to the grand jury by the prosecuting party; 
this goes through the same process as other 
bills. 
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If the bill is found, the peer is brought to 
trial; and here b^ins the difference of the 
procedure. 

One of the fondament^ maxims of the 
English constitution is that every one has the 
right of being tried by his equals ; now as a 
|)eer has and can have no equals but among 
the Lords, he has the right of claiming them 
for judges, and the court of assize, where he 
makes his demand, is obliged to entertain it 
But the peer is at liberty .to wave his ligh^ 
and to suffer himself to be tried by the ordi- 
nary jury: in this case his trial is conducted 
exactly in the same manner as that of a private 
individual, and he is subject to the same 
penalties. 

But if the peer clain^ his privil^e, die form 
of trial will still be different according as par- 
liament may or may not be sitting. 

In the first case, the peer will be tried by 
the House of Lords, and his case conducted 
there, as all other criminal causes ia courts of 
assize : the counsel of the prosecutor and de- 
fendant questioning the witnesses successively, 
the Lord Chancellor afterwards summing .up. 
The only difference is that the Lords are both 
judge and jury, giving their opinion succes- 
sively and by a simple majority both upon the 
fact and point of law, that is, upon the fact of 
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eiilpabiiky, and u^on th6 pumshinent to be in- 
flicted.. It is unnecessary to say that thi» 
proceeding is public, since it is in this wiaji 
alone that decisions axe giv^i in England in 
important cases. 

'A further difference between the procedure 
in the House of Lords and the ^size court ia 
thait the prisoner can ornke no challenges; 
Tiue Lord Chancellor, in a general 6xhorta-;> 
tion^ merely requests such .peers as may bear 
the prisoner any ill-will to withdraw, and all 
who remain are his judges. 
. When the House of Lords is thus constH 
tuted as a criminal court, it is called the court 
of the King in parliameat. 
. Whem parliamenit is not sitting, the King( 
upon information that a bill has been found 
against a peer by a grand jury, constitutes a 
high steward to preside in a court appointed 
to take cognizance of the cause.. This officer 
is aJjDOst always chosen from the House of 
Lords,* but this is not indispensably neces-* 
sary. All the peers, or only such as the high 
steward may please to select, are summoned 
to assist him, and there must be at least twelve 
before they can proceed with the prisoner's 
trial. The high steward may also summon 

• 

* Generally the Lord Chancellor. — ZV. 
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the twelve judges, to be present at the trial, ta 
give their advice upon questions of law. The 
prisoner is allowed to make no challenge, but 
the steward makes a like exhortation with the 
chancellor's in the case just mentioned. i 

• This court, thus composed of an indeter-* 
minate number of peers and of the high 
steward, is called the court of the Lord High 
Steward. This officer performs exactly tha 
same duty as the twelve judges in the assize^ 
courts ; he sums up the evidence, and passes 
sentence. The peers perform the duty of a 
jury only ; if they consist of no more than 
twelve, their verdict must be unanimous; if 
more, it may be returned by a majority, pror 
yided this majority be not less than twelve. 
In all ot^er respects the process is carried cii 
in the same manner as in courts of assize. 

In cases of misdemeanors, peers are tried 
at the quarter-sessions like other persons^t 
Their privilege of being tried by their equak 
exists only in case of felony, that is, for at- 
tacks on social order, called by us crimes. . - 

But when peers are accused by the^ Com* 
mons, it is indispensably necessary that they 
be tried by the court of the King in parliaafmU^ 
that is, by the House of Lords ; and not by 
the court of the High Steward. 

Peers are not the only persons who may be 
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impeached by the Commons, and who, as 
such, must be tried by the House of Lords: 
all great public officers, ministers of state, ge^ 
nerals, judges, and all others, are amenable to 
the House of Commons, which has the right 
of sending up articles of impeachment against 
them. 

To furnish ground for an impeachment^ it is 
not requisite that the public functionary should 
have been guilty of a crime provided for by 
common or statute law: any act whatsoever 
may be the subject of aii impeachment, if it 
appears to the Commons contrary to the in- 
terest of the state, or to the official duties 
incumbent on the person who has committed 
it. The House would never consent to spe- 
cify the cases of responsibility either in minis- 
ters or any other public functionary, because 
they would then find themselves deprived of 
their right of watching over and prosecuting 
in all cases but those prescribed. By pre- 
serving their powers thus undefined, the House 
of Commons retains the most active inspec- 
tion over all parts of administration, and com- 
pels ministers to take their advice, and to 
ensure their approbation beforehand, in all 
great affairs, to prevent their conduct being 
one day the subject of an impeachment. 

When the Commons have resolved upon 
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impeaching a minister, gen;eral, jnSgey or an^f 

other great public fonctionary, (for with re* 

spect to those who fill inferior mtuations, it lA 

satkfied with voting an address to the King; 

begging him to order his attorn^ general* to 

prosecute the party,) they send a message to 

the Lords, signifying that they have drawn np 

articles of impeachntent, which it is their wish 

to lay before their lordships. The Lord^ ali^ 

swer by a message, that they are ready to re^ 

ceive them. The Commons then proceed in a 

body to the House of Lords, and present; 

through their president, their articles of irbr 

i 

* The attorney general is usually one of the most distill-* 
guished counsel at the bar. He is appointed by the King to 
plead in his name in all cases in which he is interested,' 
either as a private individual or head of the state. H^ 
makes no part of the magistracy, and is attached to no par4 
ticular court : he pleads in all courts before which the King 
may think fit to bring the party. The duties of his offio^ 
place him, with respect to the crown, in a situation nearly 
resembling that of the pleaders of our great administrations 
with respect to those administrations. As all criminal case^ 
are supposed to be carried on in the King's nanfte, the AU 
tomey general would have the right of pleading persomaUy 
and of establishing himself the prisoner's guilt : but he gie> 
nerally leaves this to the interest or resentment of the plain- 
tiff, confining himself to the prosecution of crimes or 
offences which have a more or less direct bearing upon go- 
vernment, as high and petty treason, slander, libel, and sucfa^ 
others* Under him is an officer termed the soHcitorgeiural, 
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peachmeut to the Lord Chancellor : these are 
read and placed on the table. 

The Commons then beg the Lords to ap 
ipoint a place and day on which they may 
follow up their impeachment ; and the latter*, 
acceding to their request, generally select 
Westminster Hall; for the place must be suffix 
ciently spacious to contain not only the Lords, 
but also the Commons, who have the right of 
assisting in the trial as prosecutors. 

After these prelin^inaries, the Commons forth- 
with appoint some of their own members as A 
committee of managers^ who are especially comr 
missioned to carry on the prosecution in theit 
name. 

On the day fixed, the Lords and Commons 
proceed to the place appointed. Most of the 
peers, on account of the solemnity of the oc- 
casion, go in their robes, although not obliged 
to do so. 

The prisoner, who, ten days previously, is 
made acquainted with the articles of impeach- 
ment, pleads guilty or not guilty. 

In the first instance, the Lords have only t6 
decide upon the punishment; in the second, 
the cause is carried 'on before them by the 
committee of managers and the defendant's 
counsel, exactly in the same manner as in the 
assize-courts. 
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All the peers are at the same time judges on 
the question of fact and law, and their deci- 
sion is given by a majority, and publicly. 

When the defendant is found guilty, if the 
crime has been foreseen by a statute, he is 
condemned to suffer the punishment pre- 
.scribed ; but if the crime is provided for by 
no law, as, for example, if the charge against 
him be incapacity or negligence, he is con* 
demned either to fine or imprisonment, o( 
which the amount and duration are left in the 
discretion of the House of Lords : or else he i» 
declared incapable of holding any public office 
or situation ; sometimes these three punish^ 
ments are inflicted together : but in this case^ 
he must never be sentenced to the loss of life 
or limb. The King, in these circumstances^ 
has no right of pardoning the prisoner.* 

Occasionally, and when the crime is of a 
nature not to be proved by ordinary means, Of 
when the accused, from his situation, is out of 
the reach of the prosecution against him, as in 
the case of a general at the head of an army 
devoted to his interest, a law has been ex- 
pressly passed by parliament, declaring him 
guilty, and awarding the punishment. This is 
called an ex post facto laWj because mad^ 

* Opinions however are not quite unanimous on this pioiat; 
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after the commission of the crime. The trial 
k then carried on in the prisoner's absence by 
united committees of the Houses of Lords 
and Conimons, who examine; witnesses, and 
afterwards report to their respective Houses. 
The condemnation which ensues is styled 
a bill of attainder^ or a bill of pains and 
penalties. 

No instance of such a procedure is found in 
modem times, and all public writers unani- 
mously condemn it. It was formerly em- 
ployed, in times of commotion, to gratify 
party-revenge : but public opinion would now 
reject it, and for ever oppose its revival. 

Yet it must not be supposed that the King's 
ministers are thus abandoned, without defence, 
to the passions of the Houses of Lords and 
Commons. When an impeachment is directed 
against a minister possessing the king's confi- 
dence, and it is apprehended the animosity of 
the House of Commons may exert too great 
an influence over the decision of the House of 
Lords, the King has his resource in the disso- 
lution of parliamient, and of thus making an 
appeal to the nation. The impeachment is 
then suspended till the election of a new par- 
liament^ which may either abandon or follow 
it up as may be thought best. In the former 
case, the minister is considered as acquitted,^ 

o 
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by the new parliament of the crimes or uii» 
detneanon which the angry passiana of tbt 
preceding parliament may have too lightly inu 
puted to him ^ in the second, his trial is oooh* 
ducted in the form just mentioned^ and tli€ 
King is legally informed that his ministerle 
oondnct was reprehensible, or at least odious 
to the nation ; and that the direction {^ven by 
him to the government being contrary to pub- 
lic opinion, it became indispensably requisite 
to change it. 

It is however on such important occasions 
that the whole force, and, as it were, the whole 
richness of the movements of the politic^ 
machine are developed. In all quarters, eor^ 
porations, assemblies, grand juries, justices of 
peace and freeholders, all examine the chaises 
against the minister ; and, in addresses penned 
in spirited language, encourage the House^ of 
Commons to proceed vigorously with the imh 
peachment, or urge its abandonment 
'^ This liberty, possessed by all classes of the 
nation, of acquainting government legally, and 
without recurring to mobs or insurrections,with 
their private opinion on all the measures of 
administration, forms the main perfection^ of 
the English constitution. > - i 

That constitution was never created nor 
imagined by one person. It is found written 
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m no particular act, the fruit of some great 
legjislator'8 meditatk>n and tabour, bul is tbe 
eombiued result of time, experience, and that 
wonderful constancy of the people of £aig^ 
IwBid in imparting a fructifying strengtii bbA 
v%our to all the seeds of liberty found scal^ 
tered in theil^ old Saxon laws. Whilst all the 
other people of Europe permitted these rich 
seeds to perish by neglect, or suffered tyrants 
to crush them under their own eyes, the £ng^ 
Ush set carefully about their cultivation^ and 
they now enjoy from them an abundant har- 
vest. Their national assemblies, whether from 
patriotism or for the sake of their own power, 
from age to age added fresh guarantees to 
their liberties, and neglected no opportunity of 
^strengthening the rights of the people, of whom 
each member made part as a private indivi- 
dual, and whence, as a public man, he drew all 
his power and dignity. The first care of these 
assemblies was to place every person^ out of 
tbe reach of the resentment of the crown and 
the great, by establishing the trial by jury, by 
the kabeas corpus act, and the liberty of tbe 
press. Their second, was to preserve for tbe 
nation the right of inspection and control over 
all the operations of government. But feeling 
the impossibility of summoning a great people 
to deliberate in a body on their concerns, and 

o 2 
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perceiving, besides, the danger of such an as* 
semblage, even ^ere it possible, tbey split 
them into a multiplicity of small insulated 
bodies, to which they gave the right of e^^ 
mining all acts of government, and the con- 
duct of their agents. Thus the freeholders of 
each county, when convoked for the election 
of any officer, as coroner; the inhabitants of 
towns assembled by their mayor or aldermen; 
the grand juries at assizes and quarter-ses- 
sions, justices of peace on the same occa- 
sions; all have the liberty of transmitting t^eir 
complaints to the King and the parliament, 
and often use it with the greatest freedom. 
Add to this vast number of deliberating bo- 
dies the entire mass of the people themselves 
at election-time, who, although deprived of the 
right of voting, surround the hustings, as I 
have explained above, and loudly proclaim 
their candidate and their wishes, and it will be 
allowed that not without reason do the whole 
people of England conceive they participate i^ 
the government of their country. There is 
nothing consequently which such a govern- 
ment may not. undertake while it acts in unir 
son with public opinion. Whenever any im- 
portant subject is submitted to the discussion 
of parliament, the King and the two Houses 
have the advantage of seeing clearly the na- 
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tion's o{>imoii upon the proposed measure, and 
of ascertaining how far it should be pressed or 
abandoned : and it is thus that the strength of 
the people, which, united in one single mass, 
woilld form a torrent whose accumulated 
w^aves might, at the first obstacle, overwhelm 
the government, divided, on the contrary, into 
an infinite number of individual bodies, re* 
semble a number of peacefiil brooks, which 
adorn and fertilize the plains they water, with* 
out the power of ever doing mischief 

This public opinion, so powerftiland vigi- 
iant, is chiefly maintained and put in action 
by the manner of administering justice, and 
the boundless liberty of the press. With the 
exception of the twelve judges, civil and cri- 
minal justice in England is administered gra* 
tuitously, as we have already seen, by the 
cares of the people themselves, and at their 
own expense. Justices of peace and sherifis 
also perform their duties without any etnolu* 
ment, and it is extremely rare that they are 
ever open to the charge of negligence. The 
assizes and quarter-sessions furnish juries with 
frequent opportunities of hearing the fiill de- 
velopment of all the principles of public li- 
berty. Raised by the nature of their office to 
a temporary authority, derived from the right 
of deciding on the life, property and reputation 
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Jof ihcir felloM^-subjects, they are treated Nfritil 
the greatest deference by the judges, afid 
instructed by the dounsel to regard themsely^s 
as one of the most important wheeb in tUt 
grand machine of goTerninent. All these 
united circumstances tend to maintain the 
minds and opinions of all classes of society ioi 
a wholesome agitation, and bring the obscurest 
individuals in perpetual connection with the 
most exalted persons of the state. They 
nourish in the minds of all a spirit of equality 
and reciprocal dependence, which makes the 
inequalities of wealth and rank supported 
without a murmur; and inspire the English 
with an ardent love of that liberty they value 
so highly for its benefits, and for which they 
know how to make such noble sacrifices. 

Even the parliament, although far from offers 
ing a perfect system of representation, axid 
appearing devoted more especially to the in* 
terest of the aristocracy, is constrained to 
follow in the track of public opinion, with 
which all may be performed, and without it 
nothing* Should parliament sometimes ex^ 
lighten and reclaim this public opinion by su- 
perior reason, and a more intimate knowledge 
of the true interests of the state, never does it 
fail to yield, when pronounced in a firm and 
determined tone: and it is by means of this 



PF JUSTICE IN ENGLANP. 198 

action, at the same time so tranquil and power^ 
fill, of the nation upon the two houses, and of 
the two houses upon the nation, that the real 
govemment of England resides truly and 
solely in the people, and that it can never 
fear being overthrown by any violent con* 
vulsion. 

Without danger, therefore, may the press be 
left to its complete independence, and allowed 
to riot in the most wanton licentiousness ; so 
convinced are the government that all the 
passions it may excite will dash harmlessly 
against the strong institutions upon v^hich 
public tranquillity is founded. 
. Nothing indeed can give an idea of the un* 
bounded freedom of all that is printed, except 
the licentiousness which we have endeavoured 
to describe at election-time. That turbulence, 
30 harmless, if not even requisite to the consoU* 
Ration of the English constitution, in which it 
forms a constituent element, is what misleads 
foreigners upon the state of England. When, on 
the Qth^ side of the channel, certain pamph- 
lets are read, or mention is made of scenes 
of tumult, people imagine that all the land- 
holders of the three kingdoms are aghast, and 
regard themselves as the next victims of popular 
fury. Strange mistake ! With cool disdain they 
behold the seditious crowd pass on ; and such 
is their security against the puny efforts of 
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the tniiltitude, that they are less angry with them 
than disposed to sigh at the misery whichurges 
them to such. sad extremities. ^ 

Thqre is no law in England defining with 
precision what is libel. Every book injurious 
to private reputation or public morals, to the 
respect due to the King, or religion, is corisi'- 
dered an offence at common law, and pu- 
nishable. 

It was formerly a question much agitated, 
whether, in cases of libel, the powers of a jury 
were limited to ascertain the fact of publica- 
tion ; and softer finding the publication, whether 
they were bound to follow the judge's direci 
tion, as to the book's being considered libellous. 

At the time of the famous bill brought for- 
ward by Mr. Fox, and supported by Lord Ers- 
kine, in 1792, called Fox's libel hilly the object 
of which was to put an end to these doubts, 
and to determine precisely the power of juries, 
several questions were transmitted by th$ 
House of Lords to the twelve judges, request- 
ing their opinion upon various points of law 
relating to this subject : and from the answers 
to these questions, it would seem as if the 
judges consider juries bound to adopt thm* 
opinion on the point of law, according to this 
axiom, dejure respondent jvdicesj de facto jitr 
ratiy the judges decide on the qtiestion of laWi 
the jury on the fact. 
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• Tkig doctrine was laid down m thp r^ii of 
Charles II. at the time that famous act was 
passed, regulating thie liberty of th^ press, an 
act characterized as scandalous by almost all 
public writers. " 

.By this act no person was allowed to print 
or cause to be printed any book or pamphlet 
whatsoever, 'Unless it should previously have 
received a legal permission from persons ap- 
pointed to exercise the censorshijp under the 
act. 

- Law books were to receive permission: from 
the Lord Chancellor, or one of the chief justices 
of tiie great courts; history or politics, from 
one of the principal secretaries of state; and 
navels^ romances, waA fairy tales, or books treat- 
ing of philosophy, mathematics, medicine, re- 
ligion, and even love, were to receive Iheir 
imprimatur from the Archbishop of Canter- 
biiry or the Bishop of London, as if, adds the 
author who gives an account of this law, the 
statesmen who fi'amed it, supposed those re- 
verend prelates to be, of all men of the king- 
dom, the best versed in such matters. 

This act appears to have remained in ope- 
ration no more than three or four years : but 
it ^has left very great uncertainty respecting die 
powers of judges and juries in questions' of 
libel. 
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Maay public writers, however, and Blac^k- 
stone VBL particular, have laid it down, that^ om 
aU ^jtcts^ juries ^ave the ri^but of decidkigi 
accwdiDg to their own reason, ic/i(m tkagemead 
issue^ that is, upon all points of. the case, Hsu^ 
including of course those bodi of law 2s^fikU. 

Mr. Fox's partizans drew another argument 
in favour of the jury, from their undisputed 
power, granted by law, of returning only a 
special verdict in cases where, being in doubt 
on the interpretation of the law, they might 
think proper to refer to the judge for his dc^i- 
8ion« If they are at liberty, said Mr. Fox, to 
submit to the judges, when they please, thede* 
cision of questions of law, it is evident they 
may also, whaa they please, keep the decision 
of such questions in their own hands. ^ . 
' The judges, On their side, could not deny t&e 
right in juries of returning ^ general verdictf 
which would contain the solution > of all the 
points of the cause ; but they maintained .ihsA 
the duty of juries, in this case, was to answer 
to the question of fact, according to the ^n^ 
dence before them, and to the ^question of Jaw^ 
according to the direction given to them bytthe 
judge. , ih 

To this it was answered, that so fai: ftoaaaki 
Ibeing true that juries w^e to comply blmdl^y 
with the decision of the judges upon the pcHtii 



"^ law, tkajt, ia tioftes when it was cuatoniipiiy 
io &:ie) juriefi m> certaia cas^, juries Jiad m liiiGt 
mcurred a punishment of this km^Jm* kapitig 
figr^ MMmg^tiefiiaeives ta return tkekr verdict 
pnoi^mrding to the opiman^ ^ the wmrt mpon ik$ 
^int of lam ; and the ioHtowii^ case was citedl 
in support of this alligation: A man w^ ac- 
cused of wiifdl murder, ^^d after admi^tin^ 
the charge, he had confined his d^ence to « 
declaration that it did not amount to wilful 
murder. The jury were unable to make ^|» 
their minds on the question : the majority 
Jbowever appeared inclined to bring the.f^*- 
%oner in notpdUy. To be brief ; they came to tm 
agreement, m this manner ; that they would bring 
in and offer their verdict^ not guilty ; and if the 
fiourt didikeditj that then th^^hotdd ail change 
their verdict f and Jind him guilty. Having 
thus formed thdr plan, they in fact delivered, 
#rst of all, a verdict of not, guilty ; . and the 
court, a« they had foreseen, disapproving it, 
and having sent them back to deliberate afresh, 
tihfcey returned into court with another verdict 
tif guilty. This, mancsuvre being unmask^ to 
the court by two of their colleagues, they wcare 
all fined and imprisoned, with the exception. of 
the two who divulged it,^r having, when they 
were not agreed amxmg themselves upon tie 
point of lam, entered into an agreement to bring 
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in a verdict as if they were agreed^ and, in Mind 
tompiiance with the opinion of the court in 
matter of law. 

' Mr. Fox's partizans maintained therefore, 
that juries had not only the right, in all cases, 
to return a general verdict according to their 
own reason^ but moreover that it was their duty 
to do so ; and that it would be betraying their 
oaths to return special verdicts, except in any 
cases where they felt themselves unable to 
decide the point of law. 

These doctrines prevailed, and it was so- 
lemnly decided that in questions of libel, juries 
should be authorized to return a general ver- 
dict on every part of the accusation. 
' In consequence of this decision, it is ex- 
tremely rare that government, that is, ministers, 
prosecute as libellers those writers who criti- 
<:ise their proceedings, however gross their in- 
vectives. They know that every morning they 
shall be abused in the most shameless manner 
by the Morning Chronicle ; but that their mea- 
sures will, in return, be defended and cried up 
by the Courier. It is only therefore at the last 
extremity, and when the insult appears to them 
altogether insupportable, that they determine 
upon prosecuting the offender: but even in 
this case their attempt is generally abortive, 
either because the jury, as members of com- 
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mumty, are afraid of impairing in the slightest 
degree the invaluable privilege of speaking 
freely on the operations of government, and 
the persons of ministers ; or because as men, it 
is not without a secret joy, they see the humir! 
liation of persons so exalted in the state ; or 
lastly, because they are persuaded that even 
the licentiousness of the press is absolutely 
hartnless, and probably not altogether without 
utility. 

I brought with me a report of one of the 
most scandalous cases of this kind, a libel 
truly alarming, against Lord Castlereagh and 
Mr. Canning, for which they were never abl^ 
to get the author punished. 

Government therefore make up their minds, 
with a good grace, to every kind of outrage : 
they throw aside all feeling, shut their ears, 
harden their hearts, and leave the whole bur- 
den of their defence to their friends : but when 
at any time their patience is exhausted by the 
excessive violence of the abuse, and they are' 
resolved at length upon a prosecution; or 
when a private person, wounded in his cha- 
racter, is desirous of obtaining justice against 
a slanderer, the following is the customary 
manner of proceeding. . * 

A prosecution for libel may take place in: 
two ways, civilly or criminally. 
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&e iDJared paorty proceeds^ civiUy^ Hui 
ease is concUicted as all otiiev chdl cases^ and 
decided ^lier by a special or common jury, 
at the option of tke parties: and the jury^ by 
tlietr vef diet, award tixe damages^ elaimed bjr 
Ihe plaintiff. 

It is proper to observe here tbat, as the end 
pioposed by the action is a reparation of &e 
injury which • the plaintiff alleges to have re^ 
ceived by the publication of the libel, the aa- 
Hior is allowed to prove the truth of what he 
Kas advanced, with the view of being able tbi 
draw this conclusion, that, the facts being 
true, he has caused no inj>iiry, or at leas^ but 
a very trifling one, to the plaintiff by his pub- 
lication. 

. It is by no means the same when the plain- 
tiff proceeds crimiTudly ; in this case, his object 
m to prove, not the injury done to himself, but 
the offence against the public by the defendant,' 
which consists in his having disturbed tibe 
King's peace, by provoking the plaintiff ta 
break it by an offensive exposure calculated 
to excite his resentment. It matters not whe- 
tiber the statement be true or Mse, since, ia- 
either case, its tendency was to excite a desire- 
of revenge in the plaintiff, and more indeed in 
the first case than in the second. It is for tMs 
reason that in the criminal process the defend^* 



IMir WtVOI UCi fiNOi^AND; 90? 

aoit is not permitted to justify himself by prov« 
ing the truth of what he has published* 
> A cidminal action against a. libeller may bf 
entered in two di&rent mannars^ and the 
punishment isi likewise awarded differently^ 
according as the prosecutor proceeds by utit 
diotment or information. 

If by indictment y the bill is presented to the 
grand jury in the usual form ; and if found, the 
cause is tried at the assizes (crown side), that is, 
in the criminal court, by the petty jury, as all 
other causes of the session. Only, as the sub- 
ject is simply a misdemeanor, the plaintiff and 
defendant are at liberty to demand, at their 
own costs, a special jury. After the verdict^ 
it is the judge who awards the punishment^ 
either fine or imprisonment, as in all other 
criminal causes. 

If it is wished to proceed by iriformationy 
that 18, be authorized to bring the cause directly 
before the petty jury, without the intervention 
of the grand jury, permission must be obtaii^db 
from the Court of King's Bench : the attorney 
general is the only person di^>ensed from thi» 
preliminary formality, and may, de planOf pro- 
ceed direct by information. 

The court is ^t liberty to refuse or grant 
leave to proceed by information. If refused^ 
the plaintiff is obliged to renounce this parti- 
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cular form of action^ and return to the ordi^ 
nary way of indictment, unless he prefer 
proceeding civilly. But if the court grant 
leave to proceed by information, or in the case 
of a prosecution by the attorney general, then 
the cause is sent to nisi pritis by the Court of 
King's Bench, to be tried in the county where 
the publication took place, and be there 
brought before an ordinary or special jury, at 
the will of the parties, in the case of misde- 
meanor, but not of high or petty treason. 

In this latter case, and generally in all cases 
of felony, the King's Bench cannot grant 
leave to prosecute by information, neither can 
the attorney general adopt this mode of pro- 
cedure. All parties must then positively pro^ 
ceied by indictment, and submit the charge to 
the examination of the grand jury. >i 

The fact of publication and that of libels are 
established in the nisi pritis court according to 
the customary forms : but this court has not 
authority, in process by information, to award 
the punishment incurred by the delinquent,- 
and this punishment is always pronounced by, 
the Court of King's JBenchy before which he w 
brought up for judgment. The punishment is 
usually fine or imprisonment, or almost always 
l;>oth together: but the seizure of the work its! 
never ordered. The presence of the author 
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does not hinder the printer and bookseller 
ftouk being also prosecuted; and should the 
former be punished for having written the 
work;; the o<iiers are: so for publishing it 
. If a case of libel were brought to the quaiv 
ter-8essi(ms by indictment, and the Kind's 
Bench thought proper to take cognizance of 
il, it would issue a writ of certiorari faxHas^ 
that is, would summon the case before it, and 
would then proceed in the manner just pointed 
out. 

In cases where goTernment are a party, it is 
extremely rare that they proceed , otherwise 
than by information : I wished to ascertain the 
motive for this, but am not altogether satisfied 
with the reason given me* 

'iChe process by information, it is said, gives 
government the advantage of being diq>ens^ 
from the obligation of submitting a bill to the 
grand jury. But why fear a grand jury ? If 
Uiey deem their accusation sufficiently impor* 
tant and the proofs sufficiently strong to ex^ 
pect a verdict from the petty jury, what cause 
for fearing lest their charge should be rejected 
by the grand jury, which has to decide not on 
the positive guilt, but on the mere presumption 
of it? Why should the grand jury be more 
difficult in the admissibility of evidence than 
the petty jury, whose duty it is to establish the 

p 
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conviction? It is added, that ther^ i^ still on^ 
<;hance the less for the prisoner; but for the 
reason which I havejust mentioned, this chancy 
is so alight that it does not appear to fne ti> 
mer^t much consideration. , ,, 

< There probably exists then some other 
motive, with which I am unacquainted* that 
induces government to proceed alws^yai.by. ip- 
formation. Can it be that, as the grand jury 
from their property and rank in life are more iij? 
dependent of government, ministers apprehend 
they have less influence . over them than the 
petty jury, and suppose that upon the attomisiy 
general's presenting, in person, an accusation 
i^ainst a private individual, the petty jury will 
receive a stronger impression than the gr»nd 
jury, who are more accustomed to the pte- 
sence of the great officers of state and to a 
display of public authority? This rea«o^ i^ 
insufficient: nor do I think the intervention 
of a superior government agent can make any 
very great impression on a people so free and 
reflecting as the English. The result of the 
trials against Hone and Wooler, instituted by 
ministers, proves unhappily but too much how 
indifferent even the petty jury are to the gross 
insults perpetually heaped upon them. 

Mention has been made of the attorney ge-z 
neral's privilege of protracting an infoiTuatiOA ; 
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it hats been said that he can begin a prosecution^ 
abandon it, resume it, and thus for years sqs» 
pend the terror of an action over the heads of 
author, printer, and bookseller. 

It is true that no law prescribes the period of 
time within which the attorney general must 
confine his information: he is at liberty to 
lodge his complaint with a justice of peac^ 
who issues a warrant against the prisoner, or 
holds him to bail ; he may then drop the pro^ 
secution and resume it some time afterwards: 
he very seldom however uses all these petty 
mesms, but proceeds openly against his adveiv 
sary: for evary act of vexatious conduct 
against the latter, besides drawing down pub- 
lic indignation, would be only forging arms 
again^ himself. 

Booksellers and printers are subjected to no 
sort of censorship, nor are they obliged to 
deposit a copy of every book at a publii 
office appointed for this purpose. Every one 
prints what he chooses, on his own respond 
sibility, and the fact of publication is proved 
only by the purchase of a copy of the libel : 
this purchase the plaintilff, whether a govern- 
ment officer, or a private person, has attested 
by two witnesses whom he contrives to send 
beforehand to the bookseller's shop, to buy 
the book forming the ground of prosecuticm. 

p 2 
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But if juries are difficult in convicting for li** 
bel, when at the suit of any public responsible 
functionaries, and especially ministers, the case 
is reversed when they have to repress attacks 
on' private character. Here no motive of pub- 
lic interest in their eyes can excuse Hie author. 
The injured party, by his pretensions, has mor- 
tified no one's vanity; nor has he displayed, 
in a greater or less degree, like every man 
who aspires to a public office, a merit which 
he conceives above the vulgar, and those su- 
perior qualifications which he supposes Jo 
adapt him to command others. No advanta^ 
derived from the distribution of state emolu- 
ment, or the dispensation of national honours, 
has made him, in some measure, a just object 
of jealousy, or thrust him forward as a firesh 
proof of the blindness of fortune ; nor has he 
collected in anticipation, in the fruition. of 
luxury, or the intoxication of gratified pride, a 
compensation for the pains of satire: he lives 
humble and unknown, and has no pleasure but 
that of feeling himself beyond the reach of 
persecution. An adversary who should carry 
his attacks into the happy abode of so much 
modesty could be inspired with none but mo- 
lives of hatred or revenge : his delinquency 
therefore presents an aspect of malice unde- 
serving the smallest indulgence, and the secu- 
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rity of every individual which forms so essenr. 
tiala.part of public happiness, demands j» 
s^al visitation. . 

\- Such are the principal observations I, have 
been able to collect on the, administratiojx f^t 

. justice in England, an . administration which 
appears to be altogether unknown in Fra^ce^ 
or at least of which I acknowledge myself to 
have had no very distinpt idea when sent tp 
examine it I had read pretty nearly all that 
had been written on the subject, without ob» 
taining that full conception of it which I have 
since gained, from a knowledge of it^. re^l 
state. I am far from pretending to have dissi- 
pated the mist which formerly darkened my 
own eyes. It is possible I may have ill de- 
picted what I saw, and that many points may 
require a more complete elucidation. A few 

* months stay were not sufficient to enable me 
to. penetrate every thing, and I feel how much 
remains to be learnt in that country, so worthy 
of observation, and so rich in subjects for. me- 
ditation. Allow that I have raised the veil 
which conceals it from our eyes, somewhat 
higher than my predecessors, and I shall 
be satisfied. Still more $hall I be grati- 
fied if I have been able to infuse into those 
who are summoned to lay the foundations of 
our new government, a desire of going to 
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study, on one hand, that people so free, so sub- 
missive to the laws, so religious, and so full of 
respect for all powers, ranks, .fortunes, digni- 
ties, and privil^es lawfully established: and 
on the other, that aristocracy so ben^cent, so 
esteemed, so beloved, exerting its vast power 
with such general approbation, and in such 
voluntary unison with the rest of the nation. 
What object, indeed, can be more worthy of 
reflection than that constitution so robust that, 
unmoved, it can support the most alarming licen-* 
tiousness of the democracy ; than that j)^ou& 
nation, self-governed, self-administered, s^^ 
judged, almost vnthout the aid of any govern*, 
ment agent : and which, although not favoured 
with those external graces that so powerfully 
captivate and prepossess at first view, has yet 
profoundly affected all who have closely in-, 
spected it, and raised in them an irresistible 
desire of seeing transplanted to their own 
countries, its laws and institutions, as the only: 
security for a complete and perfect alliance of 
power with liberty. 
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CHAPTER IX. 

<yS THE MANNERS FORMED IN ENGLANP BY 
THE INFLUENCE OF THE CONSTITUTION. 

The English are still unknown to us, both M 
a nation, and as indiyiduals. We believe them 
a brutel, pei^dious, sullen people, full of hatred 
agamst us. It is however indisputable that 
there are few nations more hospitable, more 
unassuming^ more obliging, and among whom 
may be found a greater number of individuals 
possessed of real goodness. We reproach 
them with being proud. Granted, they ar^ 
so!— they believe themselves the first nation 
on earth. But if a people's true greatness 
consists in the perfection of their institutions, 
I ask any man of candour, whether they are 
wrong in being so proud of their's? What 
have we to oppose to their justices of peace, 
their grand juries, their sherifis, their elections, 
their popular assemblies, so boisterous and yet 
generally so harmless ; and lastly, to that mul- 
titude of gratuitous functions which render 
useless the intervention of any government 
agent ? 
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The gOTemment of England has only, as it 
were» to look on : every thing moves and acts 
without the necessity of its assistance. What 
would become of us in France, were we left to 
the same freedom? 

The two people may be compared to a cou* 
pie of children playing on the brink of a pre- 
cipice : the English, in their aristocracy, have 
placed a railing which prevents their falling 
over: we Frenchmen, too vain to wear the 
semblance of fear, have disdained to take the 
same precaution : but then it has been found 
necessary to hold us in leading-strings to pre* 
vent accidents, and we cannot take a single 
step unless accompanied by our conductors. 
When shall we put ourselves in a condition to 
do without them ? 

Nothing can equal the simplicity of F^glish 
manners. Whatever is convenient, or contri- 
butes to make life smooth and easy, or wards 
off any inconvenience, always appears to them 
worthy of adoption. Correct in their feelings, 
they prefer the useful to the elegant. Their 
soldiers, and sometimes even their officers, are 
met in their uniforms, with round hats and an 
umbrella ; a Frenchman would sooner die than 
be seen thus attired. 

This ej^treme simplicity attends them eveu 
in the discussion of their greatest political con* 
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cems. The members of parliament proceed. to 
their respective Houses in the plainest dress/ 
%ben there, they sit down without cetemohy; 
beside their friends, with their hats on, if they 
choose it. The debate is usually opened by 
those who are the most accustomed to speak, 
just as it might take place in a private parlour. 
One simple remark gives rise to a second, then 
to a third, and at last a speech has been insen^ 
sibly made, when a mere observation was all 
that was intended. It is in this way that talents 
we revealed to their possessors. A member 
who has never made a speech, imparts to those- 
near him, and in a low voice, the reflections 
which a proposition may produce on his mind ^ 
he is heard with attention, he unfolds his idea&;r 
the circle of his auditors expands; he raises 
his -tone to be heard farther off; by degriees si- 
lence is made on all sides, he elevates his voice 
to its highest pitch, and thus becomes an ora* 
tor. Had he b^en obliged to walk to a tribune 
placed pompously in the centre of the cham-, 
ber, and had to sustain the formidable aspect 
of a numerous assembly in preparation to hear 
him, and to weigh all his words, he would have 
confined his ideas to his own breast : and the 
germ of talent would have been buried in ob- 
scurity, for want of being brought into action 
by the kindly warmth of public approbation. 
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Another very remarkable effect of this sim^ 
plicity of maimers is their easy indifference in 
public to the most illustrious men of thw 
country. Nothing indicates in an assembly 
the pres^ice of a great officer of the realm 
or grand dignitary. He is here the object of 
no peculiar homage or attention, nor ev^y 
where surrounded by a troop of flatterers, seek« 
ing, by studied admiration, to court his good 
opinion, and sighing for a glance or a smile; 
Nor are the ladies, fancying themselves the 
appropriate channel of public gratitude, Beea 
to cluster round him with their seductivcf 
charms, bewitching him with looks of tenda!^ 
ness and all the blandishments of their ea^ 
thusiasm. 

Perhaps I might be accused of partiality in 
speaking of thek obliging disposition. The 
numerous attentions bestowed upon me might 
appear to have arisen from the object of a 
mission flattering to their pride : but I was not 
at all times in communication with them as the 
envoy commissioned by our government to in- 
vestigate their laws : I was there likewise as a 
private individual, travelling for my own plea- 
sure, and I can assert, that on those occasions' 
also, I was. still the object of the most at- 
tentive politeness. 

Their courage is not the offspring of warmth 
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of blood, nor the effect of an immoderate as- 
piration after honours and distinctions; not 
impetuous, lK>iling and iiresistible.; courting 
danger, and defying fortune to produce perils 
that fihaU daunt it: but sprk^ from reason 
and duty; calm and awfiil like the noble feel- 
ing that gives it birth. Nor do they rashly 
throw away their lives, like children staking 
their all, and attaching importance to nothing! 
they think them dear to their wives and still more 
to their mothers : but when demanded by the in*-, 
terest or glory of their country, they lay them 
down without hesitation or a murmur, like the 
Spartans at ThermopylsB. Nelson's signal at 
the battle of Trafalgar was, ^^ England expects: 
every man to do his duty." The world knows 
how he performed his ! * 

Their first pleasure is that of argument: 
even their common conversations have always 
a character of debate; and. in their private 
meetings they form round the master of the 
house, like the members of the House of 
Commons round their speaker. The most in-^ 

* This last signal of ouc imukortal naval hero is probably 
the subUmest admonition upon going iiito battle, to be found ia 
our history. The words and sentiments are peculiarly Eng-. 
lish. The well-known Vendean injunction is no doubt fine, 
but by no means equal to ours in simple and impressive 
grandeur. — Tr. t 
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different subject, in which any particular soci- 
ety may be interested, is the object of a regular 
meeting, having its chairman, secretary, and 
rules, and where the order of debate is scrupu- 
lously maintained. Sometimes spacious rooms 
are hired, and opened to all such as "wish to 
practise themselves to public speaking, and by 
paying a small entrance fee, every one is ad- 
mitted to take part in the discussion, previ- 
ously made known, of some point of general 
speculation. 

No where has man shown himself more jea- 
lous of the power granted to him over all cre- 
ation. There is no spot of earth that has not 
received the impression of his genius and his 
will. At his voice, valleys have risen up to 
level roads, and mountains opened to make 
way for a multitude of canals, uniting anioiig 
themselves all the surrounding rivers, pro- 
vinces, and seas. In Scotland, waters have 
been conducted to the tops of hills ; and these 
new streams, astonished at the law which rules 
them, and suspended in the air in bridges and 
aqueducts, dash from rock to rock, cross rivers, 
and know no obstacles to impede their course. 
Lastly, the English have created, as it were, a 
soul in matter, and their machines execute by 
themselves such astonishing works, that they 
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iappear like vast intelligent beings, no longer 
requiring the assistance of man. 

We meet in England with young men of 
such engaging artlessness, that their cast of 
/countenance appears to belong to the primitiye 
ages of the world, and to have been trans^- 
mitted from age to age in families that have 
escaped the corruptions of time. The sedate- 
ness of their looks, the purity of their hearts^, 
and their modest deportment^ has something 
inexpressibly captivating. Nothmg equals the 
innocence of their conduct, and even of their 
thoughts. I knew some who had preserved 
this virginity of soul amidst the seductions of 
:wealth, the dissipations of foreign travellings 
and all the illusions of the world : in general 
^therefore they make faithful husbands, and be- 
<come fathers of lai^e families, bounding all 
their pleasures to what they iBind at home. 

English women sin by the very excess of 
those qualities that are most desirable in their 
sex. Their extreme reserve and gentleness, to 
a stranger's eye, wear the appearance of sub- 
jcctioiji and dependence, which gives rise to 
uneasiness respecting their lot. I have heard 
it said, however, that few wives possess a 
greater sway over their husbands, or have 
more authority in their own homes. In some 
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pefft» of their manners there is a modesty and 
dignity that has something poetic. The cnfr- 
torn of leavii^ table before the genMemen, and 
of thus withdraMing from the levity of courer^ 
satioa which the Kberty of wine may exdfcei 
has the character of exquisite delicacy. Hie 
same remark may be made respecting their 
custom^ when any number of them may b^ col^ 
lected m a family mansion in the country, of 
retuin^ by themselves in the evening with the 
mistress of the house, leaving their husbands 
to converse a little longer in the drawing-room 
before they come to rejoin them : their modesty 
would be offended at being seen to enter theif 
apartment with a man who was not to leav^ 
them till the next morning. 

A smile is always on their lips, but it stops 
at kindness, and rarely proceeds to archness: 
"^here are a thousand things they would blui^ 
to hear : and if they ever do seek to guess their 
meaning, they conceal their efforts so well that 
it is impossible to discover them. They aire 
never seen to maintain an opinion with heat, 
or discuss any question of politics or literature^ 
although, in general, they are very well in* 
formed. Their mental accomplishments, the 
variety and extent of their knowledge, like 
their personal charms, belong exclusively to 
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their husbands. Before a stranger, they ar^ 
silent, cold and reserved. 
> Society in England is thqs dull and mono*- 
tonous in comparison with ours. With us, the 
most modest woman feels herself under no 
obligation of preserving for her husband more 
than her plighted fidelity* another has often 
all her confidence and esteem, and enjoys the 
treasures of her afiections and accomplish* 
ments. The graces of her imagination, and 
€ven those of her person, ate the property of 
lihe circle of her acquaintance. She keep? 
herself pure to the man to whom she h^ 
pledged her faith, but this engagement is conr 
fined vrithin the narrowest limits, and she 
claims the liberty of disposing at her will of 
all that comes not strictly within its bounds. 
In this consists the charm of French manners: 
the greater portion of the accomplishments o( 
the ladies belong to community, and every one 
has his share, just as if he enjoyed their in-^ 
timacy. 

The country parts of England are tranquil 
and sombre : they invite to meditation. The 
light of the sun, which warms them but at in* 
tervals, is absorbed and not reflected: very 
different from the brilliant plains of France 
which reverberate the splendour they receive^ 
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and ppen the hearts of all to gaiety and confix 
dence. It is this happy exhilaration of the 
inhabitants and, I had almost said, of inani- 
inate things, which makes France so delightful 
^an abode ^or strangel*s, and which indnces 
them to visit with Such eagerness that land of 
day and sprightlinefes, where nature has scat- 
tered the graces, and gentleness and good^hu* 
mour, with as lavish a hand as she has fruits 
knd flowers. t 

The English boast of possessing in the 
highest degree all the comforts of life, Yet^ 
if I may be allowed to enter into such minxite 
details, their beds are bad, their cookery in- 
sipid and limited, their beverage disagreeable^ 
their fruit always unripe, and their vegetables 
without flavour. Their various apartments are 
unprovided with the most agreeable and ^ne- 
cessary articles of furniture: they are for* 
nished neither with clocks, mirrors, nor com- 
modes. They are placed up and down stairs^ 
upon every floor of the house, and open im^ 
mediately upon the landing, without having 
the smallest recess by way of anti-room. Their 
fires throw out an unwholesome odour; and 
their draperies are tasteless and inelegant.^ 
What then have they ? For in truth there is 
some justice in their pretensions. They pos- 
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dess an exquisite cleanliness and • neatnesls/ 
which make amends for the want of all the 
other conveniences of life, aiid give to such- 
as they have borrowed, an appearance of per- 
fection that «eems carried to its highest point' 
of iinprovement. 

They delight in travelling* Alas! happifl^ifis' 
ie not made for -man I >They have in their fa^ 
milies and institutions all the felicity which 
man can attain on earth* There is nothing to' 
offend them in civil life ; the yoke of govern- 
ment sits easy upon them; they have to fear^ 
neither the oppresdon of authority, nor the' 
scorn of birth. Every thing around th^ti 
draws forth esteem of themselves and their 
profession. But this inalterable repose, dis- 
turbed by no sorrows but those which are at- 
tached to human nature, that repose which' 
seems written on their unruffled and noble 
countenances, becomes at last insupportable*^ 
They resemble those fabulous deities who took' 
it in their heads to travel on earth- ^ They' 
depart: they plunge into all the dissipation' 
of foreign countries, they become for a season' 
the slaves of those manners which they de-^ 
spise, and revel in their treacherous delights;* 
but in the midst of all, they preserve their 
hearts untainted ; and after intoxicating them* 
selves with the cup of voluptuousness, they 



22Q ON THE APMINI$.TRATI0N 

return to their own homes, once more to seek 
the pleasures of purity and innocence, and 
strive to endure their weight. 

Such are the people against whom a certain 
class of writers has formed the design q{ ex- 
citing our resentment, by attributing tq theiii 
all the misfortunes that have befallen us from 
the mq.d projects of a despot: an odious and 
inhuman design, unworthy of the progress of 
civilisation, but which unhappily finds in our 
ignorance and prejudices but too much likeli- 
hood tof success. The two causes which ap* 
pear to me more particularly to influence the 
prejudices of all classes of the French nation: 
against the English, consist in the cruelty with 
which the British government treated the 
French prisoners during the late war, and in 
their Machiavelian conduct towards the nation& 
of India. The first of these operates more, 
especially upon the people, continually exas- 
perated by the recitals full of hatred and ret 
venge of the soldiers and sailors so long shut 
up on board the hulks : and the second upon 
the upper classes, who are indignant at that 
crafty and barbarous policy by which all means 
are good provided they gain their end.* 

* After the glowing eulogy upon our institutions, our 
laws, the beauty of our youth, the modesty of our women, 
and the courage and patriotism of our men, the oft-refuted 
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I confess that, imbued, like every othei? 
Frenchman, with the idea that our nation wad 
cordially detested by the English people, I had 
imagined that it was in consequence of this 
hatred that the English singled out our coun*^ 
trymen as the objects of such excessive harsh-* 
ness ; but when afterwards enabled to judge of 
their active philanthropy, I was at a loss to 
understand the contradiction between their 
unvarying ejfforts to mitigate the woes of suf- 
fering humanity and their barbarous conduct 
towards our soldiers. I have spoken to se- 
veral members of parliament about it, and 
their answer Has been, that, having no fortresses 
in the interior, nor place of security where the 
prisoners might be confined; having moreover 
no police to watch them, they were obliged to 
send them on board the hulks, the only kind 
of prisons at their disposal. It is possible there 
may be some truth in this explanation: but 
this rigorous necessity, even supposing it ai9r 
powerful as it is described, furnishes no reason, 
at least, for huddling the prisoners one upoli 
the other out of all proportion, without regard 
to the disorders likely to arise from such con- 
story of the ill-treatment of the French prisoners of war, 
would seem oddly patched in here : the present state of 
French feeling will, however, afford a sufficient clue to the 
mystery, — Tr. 

Q 2 
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finement ; nor for condemnuig them to the insuf- 
ferable torment of an unwholesome atmosphere 
and of an absolute want of exercise.* 

This point is one which more particularly 
demands the attention of the English govent- 
ment. There is no other which excites against 
it so mugh and such just hatred, or which im- 
prints on the na,tion, in the eyes of all Europe, 
a more indelible spot of barbarity. The com- 
pamon too, made between the humanity of 
all other governments towards their prisoners 
and the harshness of the British governm^it 
towards theirs, furnishes ground for supposing 
in the English a spirit of cruelty peculiarly 
thieir own, and which has caused her shores to 
be regarded as fatal to the stranger as were 
anciently ttiose of Tauris. 

As to the conduct of government towards, 
the people of India, it would require, to judge 
properly of it, a more perfect knowledge than, 
vi^hat exists in Europe: but if circumstances 
can ever justify injustice and perfidy, the Eng- 
lish government may find an excuse in the im- 
possibility of repressing in any other manner a 
population of a hundred millions of subjects. 

* The reader has but to look at the regulations under > 
which' the prison-ships were placed to see the extent of ex- 
aggeration and falsehood in the story carried home by the 
French prisoners. — Tr, 
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with twenty or thirty thousand Europeans. It is 
easy to be generous and great when we are the 
strongest, or when at least we are able to offer 
some means of resistance to our adversary : 
but what defence has the weak against the 
strong, unless it be in skill and cunning? 

But this opinion which we have of the bad 
faith of the British government, is retorted in 
return by the English on our's with quite as 
little moderation. Our different national bank- 
ruptcies ; the detention of the English, travel- 
ling in France for pleasure or business during 
the last war; the confiscation of their pro- 
perty ; the tyranny and perfidy in our former 
intercourse with the powers of Europe ; have 
made our government considered, in general, 
as totally divested of honour or probity. The 
expression of Voltaire, that we were a people 
half apCj half tigers has produced a wonderful 
impression in England. The people have had 
the incredible folly to take the expression lite- 
rally: and they look upon us precisely as a 
nation incapable of turning their minds to any 
serious occupation, intent only on trifles, and 
always ready to devour those who oppose their 
£eincies. The ever-deplorable scenes of the 
revolution, and our complete submission to a 
military despotism after all our enthusiasm for 
liberty, unhappily have only tended to confirm 
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jihem in this absurd notion, without giving them- 
selves the trouble of reflecting that their his- 
tory, and that of almost every other people, is 
full of excesses and contradictions not less re? 
prehensible. The many brilliant qualities which 
pre-eminently distinguish us ; our amiable con- 
ipidence, our easy intercourse, our impetuous 
courage, full of nobleness and generosity ; our 
horror of venality and corruption, of which 
the revolution itself presented such convincing 
proofs ; our graces, our gaiety, and our good 
humour, have failed in reconciling us to them. 
Judge then, by the injustice and absurdity of 
their prejudices respecting us, of the injustice 
and absurdity of our's respecting them. 

Let us hasten to extirpate those feelings of 
hatred which have their foundation but in ig- 
norance : let us visit and study the English, if 
we really wish to learn what is liberty, and we 
shall ultimately love them. Let us establish 
between them and us an interchange of know- 
ledge, of discoveries and inventions ; and make 
a common stock of the products of our wis- 
dom and meditations, as we do those of our 
soil and industry. Already have we studied 
the mechanism of their trial by jury, and the 
plans of their new prisons : on their side> they 
are desirous of knowing the beautiful classifi- 
cation of our laws: they aim at naturalizing 
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the elegance of our manufactures, and at ap- 
proaching the perfection attained by our artists. 
May this noble emulation continue ! May each 
people gain fi'om the other the secret of their 
enjoyments, their happiness and prosperity! 
May both be ready to offer mutually all the in- 
formation that can contribute to the melioration 
of their laws and administration : and iii this 
happy interchange, let us be allowed to hope 
that France, so rich in fine laws, in learning 
and genius, may not remain the debtor. 
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CHAPTER X, 

OF THE IMPEDIMENTS TO AN ADOPTION OP 
THE PRINCIPAL ADVANTAGES OF BRITISH 
LEGISLATION. 

As a continuation of this picture of the admi-^ 
nistration of criminal justice in England, it had 
been my design to trace that of criminal justice 
in France, that the reader might be enabled 
to compare the two systems : but as govern- 
ment are preparing alterations on the most 
important points of our criminal process, it oc- 
curred to me that the details I might enter into 
would now be useless, and I thought it might 
be more beneficial to point out the necessary 
reforms, and such improvements as might be 
borrowed most successfully from the English 
procedure, 

I will however say, though with heartfelt 
regret, that whatever efforts might be made to 
introduce into our legal administration those 
noble institutions which constitute the pride 
and happiness of the English, and upon which 
both the personal and political liberty of the 
subject are founded, would unhappily experi- 
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ence insurmountable obstacles among us, ndt 
only in the prejudices tliat have survived the 
changes legally effected in the ancient consti- 
tution of the kingdom ; but still more perhaps 
in those that are the offspring of the revolution; 
Our just hatred of exclusive privileges has pro^ 
duced in us an unjust abhorrence of every 
kind of superiority,* even that resulting from 
talents, industry, and good conduct, which 
every olie may acquire,, and which conse- 
quently is in itself a new homage to equality; 
We are in equal apprehension at present both 
of the influence arising from services rendered 
by our ancestors to the state, and that attendant 
on property : and it is thus that, from pur be- 
ing always disposed to exclude those whose 
fortune is more intimately connected with puh^ 
lie tranquillity, and to prefer those to whom 
disorder may open the prospect of wealth and 
advancement, we can never succeed in esta^ 
blishing a state of stability adapted to inspire 
both ourselves and foreigners with confidence. 
Yet after laying the foundations of a free 
government, in which the rights of every indi- 
vidual should be distinctly acknowledged and 

* The tendency of opinion, in France, among the well 
ir)formed, is still, it is believed, to a republican form of g<ht 
yerament. — Tr, 
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determined, plain good sense would seem to 
indicate that our most important concern 
should be that of ensuring its solidity ; and for 
this purpose, the more willing ought a nation 
to be to make some sacrifices, in propoHion as 
the liberties guaranteed by the new form of 
government are indispensable to its welfare. 

Now one of the most efficacious means of 
strengthening a government is to form a great 
body of individuals who, by deriving some dis- 
tinguishing advantages from its institutions, 
may naturally become interested in their de- 
fence, and with them the rights of the people, 
which should make part of the same grant and 
charter. Liberty, in fact, does not consist in 
abandoning the administration of the state to 
the whims of the multitude ; nor in considering^ 
it as a matter of course that, by an inverse pri- 
vilege, the possession of no property and no 
stake in society, constitutes eligibility for a 
public office. It consists in never being sub- 
ject to the authority of the man, but to the 
magistrate; in never being arrested or de- 
tained except by due course of law ; in the 
unrestrained profession of our religion ; in be- 
ing allowed to criticise freely all the measures 
of government; in paying those taxes and 
being subjected to those laws only, which the 
nation itself shall consider just and necessary; 
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lastly, in being excluded from no public eixv- 
ployment or dignity by considerations of birth 
or others of this kind. Wherever these prin- 
ciples flourish, there is liberty ; nor can it be 
the least impaired by establishing a few slight 
prerogatives purely honorary, which might 
become a noble object of emulation among 
all classes of society. 

It is in this spirit that the Chamber of Peer» 
has been conceived : but this chamber can fill 
the otject of its institution but very imper- 
fectly, if it remains insulated in its own interest, 
merely, and is not intimately united with a 
numerous class of land-owners, which, like 
them, shall have its peculiar privileges to pre- 
serve, and be always ready to support it by its 
influence and property. 

I will say more, and am going to make an 
assertion which perhaps may seem paradoxical^ 
but which will appear to be just to every im- 
partial and reflecting mind, that no moderate 
government, and still more, no real liberty^ can 
exist without an aristocracy. In despotic gof 
vernments, such as Turkey, or France, under 
Buonaparte, there is no necessity for any me^ 
dium between the people and the tyrant : the 
sword decides every thing, and ends all diffi-» 
culties. Whether in the hands of the sove- 
reign or of the people, we must bow to the 
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will of its possessor, however unjust that will 
may be. It is quite the reverse in moderate, 
and especially in free governments, in which 
the people are summoned to the exercise of a 
great power. In the former, an aristocracy is 
necessary to the people to defend them from 
encroachments of the sovereign; and in the 
latter, it is necessary to the sovereign to de- 
fend him against popular excess : and as po- 
pular fury is more to be feared than abuse 
of authority in a king or a minister, so, in re- 
presentative governments, an aristocracy i^ 
more indispensable than in monarchical go- 
vernments. 

With this view it is that an aristocracy has 
been preserved in England ; or admitting that 
it has preserved itself by its own power, it is 
at least with this view that it has been approved 
and sanctioned by public opinion. Charged 
with the sacred deposit of the constitution, it 
has worthily performed the duty imposed on 
it. Government could never have resisted the 
repeated attacks of the reformers, and the jea- 
lousy, unceasingly provoked, of the inferior 
classes, if a sure support against popular fury 
had not been always found in the aristocracy : 
on the other hand, the people would long ago 
have lost their most valuable privileges, if the 
chief families of the kingdom had not dis- 
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played the same energy in supporting them 
against the attempts of the crown. 

Now unhappily there is no kind of aristo- 
cracy in France, and we want even the ele- 
ments to form one, since there are and can be 
no longer any great fortunes.* It follows there- 
fore from such a state of things, that those 
who now enjoy that which constitutes the ob- 
ject of the desires of the poor, the present oc- 
cupiers of the soil, of power, honours and 
dignities, see themselves, as it were, aban- 
doned without defence to the first attacks upon 
them that might be caused by the slightest un- 
foreseen circumstances, such as war, famine,, 
or some plot, planned with skill. In such a 
juncture, there is no power residing in the con- 
stitution itself of the political body which could 
give confidence to government : it would be» 
compelled to seek its support in the ordinary 
array of a military force, and should this sup- 
port fail, it would find itself deprived of every, 
other means of checking the disorder. Yet 
who would have thought that in this consump- 

* I cannot regard, indeed, as the sufficient elements of an 
aristocracy, the power granted to titled persons of creating 
majorats: such persons having the right to attach to these 
majorats only property of a fixed income, and absolutely 
disproportioned to the expense necessary to give importance 
to their rank. 
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tire state of authority, in this absolute depri- 
Tation of all reasonable influence over the 
nation, there should exist a certain description 
ef men^ pretending themselves friends of the 
c(»nmon weal, seeking to augment still further 
in the hands of the people the means of action 
against the government. Fools! who before 
opening a new channel for the torrent, do not 
begin by forming the banks within which it» 
fiury is to be restrained, and who would ex- 
pose to certain devastation the fields it waa 
destined to adorn and fertilize. 

When I say that fortunes no longer exist in» 
France, I do not mean there are none who are 
not, for a time, possessed of considerable pro- 
perty ; but I term fortunes none but such as^ 
dre hereditary in families, and by their perpe-: 
tnity naturally give birth, in favour of their 
possessors, to a sort of public respect whicfe 
soon becomes their most valuable enjoyment^ 
and which may be made to contribute so suc- 
cessfully to the maintenance of good order.> 
Now, there not only exist no such fortunes in' 
France, but our laws of succession are a per- 
petual bar to their ever being established, and 
in this point of view I regard them as subver- 
sive of a representative government. Every 
^>ecies of property is at present confounded 
in a sort of lottery, in which every one flatters 
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himself with one day ohtaining a prize ; and at 
the owner's death all retnm into the wheel of 
fortune and again become the expectation of 
ai;iother** Popular regard can therefore find 
no motive to attach itself to him whom chancy 
may have blessed with a lucky ticket ; envy^ 
on the contrary, pursues him with her most en-" 
venomed shafts, and he becomes almost the 
object of universal hatred. 

The instability of government is not the 
only misfortune resulting from such disastrous 
laws. Family union is dissolved ; the old age of 
parents is embittered ; and the country is daily 
stripped of all its ornaments. The division of 
the property over, the family is broken up^ 
brothers separate with their paltry portions, na 
interest brings them again together, and in thai 
cares and troubles of their owa private share,^ 
they mutually forget one another. Instead of 
the venerable manor-house, in which, by virtue 
of the system resulting from the law of Eng- 
land, every member of the family during a por- 
tion of the year joins its head, the possessor oi 
the common inheritance ; instead of the regard 
which this inheritance, transmitted perpetually, 
from generation to generation, attaches to the 



* What havock would such a system make in England!- 
— 2V. 
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name of its possessors, and of which the splen-' 
dour extends over all their descendants ; every 
oiie lives insulated, unknown, and, as it were^ 
a stranger in his own country. Children hav-- 
iag no interest in remaining with their {j^drants^- 
abandon them, one after the other, and leave 
them in a state of desolation: their expecta- 
tion being confined but to an equal and there- 
fore moderate share of the paternal property^ 
tiiey separate and disperse to seek abroad 
their livelihood. ' 

. Agriculture also inevitably feels the effects 
qf those multiplied sales to which most heirs' 
are obliged to submit, in consequence of the 
impossibility of dividing the estate. Thi^ 
lifflicting thought checks every inclination to 
make improvements in the proprietors of riirai- 
property. Why should they strive to adon^' 
estates that are to pass, when they are dead,< 
into the hands of strangers? For whom- are 
they to set about making road^ and drainings?' 
For whom form plantations, when unable to 
say, like the old man of La Fontaine, My re- 
motest posterity will be indebted to me for thw 
shade? What sweet and cheering reflection' 
would sustain them in labours of which age 
opposes their gathering the fruit ? They there- 
fore confine themselves to such repairs as are 
indispensable: those parts of the building. not- 
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inhabited are suffered to fall into decay ; and 
it is thus that by degrees all those beautiful 
and noble mansions which adorned our hiUs^ 
will disappear from our landscapes ; and that 
our plains/ parcelled but by perpetual divi* 
sions and sub-divisions, will soon present no 
prospect but flower end kitchen gardens. 

Our present flourishing state of cultivation 
would appear, it is true, to reject such melan- 
choly anticipations : but is it to our new laws 
of inheritance that we are necessarily to attri- 
bnte it ? Assuredly agriculture in England is 
not less flourishing than in France ; it is even 
generally admitted as being there carried to a 
higher pitch of perfection : and yet almost all 
estates are transmitted, as I have before said; 
in the order of primogeniture: whence it may 
be concluded that it is not in the abolition of 
the right acquired by priority of birth, and in 
the mode substituted for it, that v^eimust seek 
the true cause of the meliorations which we 
flatter ourselves with perceiving. f 

May not the cause be found rather in the 
turn given to men's minds by the revolution ? 
in the shackles it has broken; the prejudices 
destroyed; the fortunate innovations intro- 
duced; the abolition of fallow grounds; the 
creation of artificial meadows ; the importation 
of Spanish sheep ; and above all, in the trans- 

R 
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ference to active and industrious hands of the 
vast number of estates hitherto neglected by 
their indolent possessors 1 But who can tell 
to what point of perfection these same ele^ 
men^s of prosperity might have been, c^arri^d, 
if, instead of being thrown by chance iiSLto tbQ 
hands of those who are too poor to improve 
them, they had fallen to families furnished with 
the requisite means for their development? lit 
is not till all the causes of improvement 
which I have just adduced shall have pro-? 
duced their full effect, that the fatal conser 
quences of the unlimited sub-division of Hm 
«oil will be perceived. At present all perhaps 
goes on in daily increasing prosperity : but 
isrlien the benefits of the new laws s^U b^ 
quite exhausted, when the price of commor 
dities shall be fixed by the highest amount of 
produce, or a new class of consumers arise to 
enjoy theift;. then will the action of the de-^ 
structive system of the equality of division 
begin likewise to be felt, and I doubt not that, 
€or the interest of agriculture itself, a remedy 
will be sought against it. 
i But if our new laws and customs oppose 
the establishment of any great landed fortunes* 
and deprive the government of their support 
against public disturbers ; the prejudices pre- 
served by the old nobility are equally opposed 
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to the foundation in France of a truly national 
aristocracy, which might one day become the 
twofold object of royal regard, and of the 
people's respect and gratitude. 

The pretensions unceasingly manifested by 
the old nobility are absolutely incompatibld 
with the principles of our new government^ 
principles as legitimately introduced into th^ 
constitution of the kingdom as those they re-^ 
placed. In vain will sophistical writers seek 
to trumpet forth the advantages formerly de- 
rived by the nation from the privileges of the 
nobility, and the facility possessed by conn 
moners of becoming part of their number^ 
when they had acquired hy their industry suffi-^ 
eient wealth to quit the labouring and governed 
class, and enter into the independent and governed 
ing one. No one can be led astray by such 
mockeries. Every body knows that it was a 
constant maxim with the nobility that the King 
could make every thing but a gentleman. This 
maxim was a very just result of their self-at- 
tributed origin ; and it is indeed certain that 
with all his power the King could not trans- 
form the descendant of the vanquished and 
enslaved Gaul into the. descendant of the vic- 
torious Frank. This miracle was beyond thiai 
power of God himself. Seated on this rockj' 
inaccessible to the efforts of the profane, the 

R 2 
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nobility of France had the assurance to per- 
petuate in all ages this afflicting spectacle of 
conquest, and to present continually to the 
minds of their vassals, the unhappy period^ 
when their fathers were trodden under foot by 
barbarians, stripped of all their lands and com- 
pelled to cultivate them for their new masters. 
To prevent these proud remembrances from 
being lost by time, they refused to recog- 
nize, as forming part of their body, men the 
most esteemed for their services and talents, 
whom the King presented as worthy of ad- 
mission among them. Neither the splendour 
of their dignities nor the importance of their 
office could obliterate the indelible stain of 
birth: and the pettiest gentleman, if invited to 
dine with the first president M0I6, would have 
whispered in secret what Marshal Biron said 
openly, in all the pride of ancestry: " I am 
going to dine to-day with the first bourgeois 
of Paris." 

• These pretensions might have been suffered 
at a time when the nobility alone composed 
the whole nation, and the rest of the inhabi- 
tants were looked upon merely a§ the tools 
of agriculture or trade. But when at length 
the furrows of the soil brought forth soldiers ; 
when ignorance, placed by the nobles in the 
number of their privileges, forced them to have 
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recourse to the knowledge of their serfs, whom 
they esteemed a race as justly devoted to this 
toils of the mind as the body ; when, as the 
result of these new relations, the villeins ac- 
quired in their tarn titles and employments; 
when, like the nobles, they had property to 
defend and rights to preserve, and became, like 
them, interested in the good administration of 
public affairs, how could the nobility expect 
any longer that they should continue to sup- 
port such insulting pretensions ? and how, after 
becoming so inferior in strength to the other 
classes of society, could they persist in exhi- 
biting theiriselves in the attitude of a conquer- 
ing body? Ought they not to fear lest the 
conquered, rendered warlike in their tum^ 
should ultimately perceive their own strength, 
and seek, too, by the aid of their arms, if not 
lands and slaves like the savage companions of 
Pharamond, at least an equality of rights and 
a participation in the same advantages ? 
: . The aristocracy required by our government 
to defend it against popular power cannot 
then be founded on such principles. These 
indeed must be for ever banished, or else the 
nobility, instead of being useful to the govern- 
ment, will become the source of its greatest 
danger, by rendering it liable to be inclu4ed in 
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the hatred they cannot fail to draw down upon 
themselves. 

Ideas of equality are now too universally 
disseminated to permit the imposition of any 
other ^kind of superiority than what appdatrs 
established for the general interest: and the 
institution of a nobiUty especially cannot hope 
to overcome the repugnance to which it is pe^ 
culiarly subjected, except so far as it shall be 
regarded as a magistracy necessary for the 
maintenance of pubUc order, and as the means 
of rewarding services to the state, or of perpe* 
tuating the recollection of them. Let it then 
cease to form a cast in society : it is indispen* 
sable that it be accessible to every individual, 
and constitute the aim of the noblest ambition : 
and as there is no necessity in a family that 
more than one of its members should ex- 
ercise the magistracy with which it is invested^ 
or represent the great captain, the statesman^ 
or the scholar it has produced, and whose me- 
mory it appears useful to preserve; so is it 
sufficient that the eldest alone shoiild he en* 
nobled ; and there is no reason why the rest of 
the family should arrogate the smallest dis* 
tinction, and be exempted from sinking indis- 
criminately into the great body of the people. 
Such is the kind of aristocracy that should 
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now be created in France, and without whi'ch 
it is impossible. to grant the people, if we wish 
not to be exposed to the greatest peril, all the 
rights which flow indirectly from the constitu* 
tional system. 

The aristocracy, in England, preceded li- 
berty, and hence it is, that liberty, repressed in 
its licentiousness, has ultimately settled down 
without producing disorder. With us, on the 
contrary, where the whole edifice was totally 
overthrown, we began by elevating the de^ 
mocracy ; and this, finding no obstacle to its 
progress, now threatens all with invasion. 

The misfortune is that a single moment is 
sufficient to establish a democracy. A law 
conferring rights on the people which they had 
not, becomes that very instant in operation, 
and produces its immediate effect by the sud- 
den possession which the people take of their 
new power. Not so with an aristocracy: a 
plant which time alone can strengthen, and re- 
quiring the revolution of ages to extend its 
roots. It should be our part to nurse it in a 
hot-house. 

In what condition should we now be if, as 

])tt England, all classes were allowed to meet ini 

such numbers as they pleased, to present their 

/ petitions to the two houses ; if the people had 

the nomination to almost all offices of local 
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administration; if they were summoned as it 
were in a body to the elections ? What should 
we have to oppose to all the excesses into 
which they might be hurried by disturbers? 
Where would be those justices of peace so re- 
spected in their counties ; those youthful con- 
stables who, armed with no weapon but a 
simple staff, rush into the midst of the tumult ; 
those dauntless juries who would punish the 
giiilty; those representatives named by the in- 
fluence of the great landed proprietors, the im- 
moveable supporters of their acquired rights ? 
Who, oh the contrary, could foresee the conse^ 
quences of the first tumult ? 

Let us hasten then to establish an aristo<- 
cracy if we wish for liberty. Let us form fa- 
milies whom the interest of their influence and 
patronage may fix in their own provinces; 
strip them, for their own sakes, of those right's 
which may excite public animosity against 
them ; and grant them other privileges which 
may perpetuate their influence, and give theih 
strength to struggle, at electioU'-time, against 
the genius of envy arid disorder. 

The only way of attaining this grand object 
is to set apart for the eldest son of each fa- 
mily, titled or not, a larger portion of the real 
estate than for his brethren. This portion 
ought to be two-thirds, in order that with h^ 
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wife's dowry he may be enabled to purchase 
the share of his younger brethren, and thus 
preserve in his own hands the entire property 
of the paternal inheritance : but with respect 
to the house of peers, where the fortune of 
each peer and its attendant independence, as 
well as the honour thus thrown over the peerage 
generally, form as it were a part of the nation^s 
rights, all the lands attached to the peerage 
ought to be unalienably entailed in favour of 
the eldest son, and the younger ones should be 
confined to a distribution of the moveable 
estate, or the immoveables independent of th^ 
peerage, or to a sum of money which should 
never exceed one year's income of the real 
property. 

Then might we have our commissions of 
peace upon which government could throw 
almost the whole burden of local administra- 
tion ; our grand juries, sheriffs, special consta- 
bles, and popular elections. All classes might 
then be permitted to meet to discuss their own 
interests, frame petitions, and appoint their offi- 
cers. Then, indeed, all those rights which the 
friends of liberty grieve at not yet seeing ac- 
knowledged and established, might be so with- 
out danger to the security of government ; and 
no longer would there be room to suspect the 
secret intentions of those who are now so 
ardently demanding them. 
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CHAPTER XL 

OF THE PRINCIPAL ALTERATIONS TO BE MADE 
IN OUR PRESENT JURY LAW. 

Although the causes just explained prevent 
us from giving our criminal procedure the full 
perfection of which it is susceptible, I will yet 
endeavour to explain as briefly as so extensive 
a subject will admit, the most material abuses 
contained in it, and suggest appropriate re- 
medies. 

The most usual reproaches cast upon it'are 
the arbitrary prolongation of the examination 
and secret imprisonment, and the power giv^n 
to the prefect^ of making out the jury lists : 
but what a number of more serious objections 
does not this system present to the eye of the 
experienced observer! 

Before placing these in their full light, it ap- 
pears to me necessary to lay down a few data 
which seem to form the indispensable founda- 
tion for every law on this subject. 

First, that the instruments of the process 
will never produce complete and perfect confi- 
dence unless the power of framing them shall 
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be confided solely to members of the judicial 
order, or to independent magistrates ; all con- 
cern with them being taken out of the hands 
of the military and ^vemment agents, 

-Secondly, that judgments will be the more 
respected in proportion to the more active part 
allotted to the nation in the administration of 
criminal justice ; and consequently that the 
nation sfaoiild be entrusted with every branch 
of that administration requiring no peculiar 
knowledge. 

: ^ Thirdly, that there is a description of evi-^ 
dence which it is better to renounce, than ob- 
tain hf means repugnant to morality and hu- 
manity. 

The inference from the first principle is that 
the gendarmerie shall have nothing further to 
do with the Examination and indictment. 

Let the gendarmerie seize an individual 
caught in the fact; take him before the ma- 
gistrate ; secure the instruments of the crime 
found on the spot; write down the names of 
the witnesses ; and make a report to the ma- 
gistrates of all they have seen or heard ; these 
are operations calculated to excite no one'sr 
suspicion: but this is not the case with i^egard 
to the interrogatories to which in certain cases 
they are empovrered to submit the prisoner 
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and the \\ritnesses ; and there are well founded 
reasons for fearing lest some of them, from an 
excess of zeal or the desire of promotion, 
should be occasionally tempted to use unlaw- 
ful means to obtain more precise declarations 
than might have been made voluntarily. 

Prefects, too, being the paid agents of go- 
vernment, ought to be interdicted from every 
kind of interference in the administration of 
justice ; and for the same reason, police com- 
missaries should no longer be empowered to 
take an examination, except in cases only, 
where no examining magistrate, justice of 
peace, mayor, or deputy mayor, should happien 
to be on the spot. 

The second principle is that which has given 
birth to the institution of the jury, in the early 
stage of which it belonged at first to the public, 
to decide whether there existed presumptive 
evidence sufficient to send the prisoner to trial, 
and afterwards to decide as to his guilt. 

The latter of these two privileges, although 
strongly attacked on the discussion of our ex- 
isting code, by men seduced by the hope of 
participating in the despotic authority then 
establishing, resisted their efforts : but the for- 
mer, the advantages of which had not perhaps 
been generally and sufficiently appreciated. 
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sunk under the assaults made on it ; and the 
right, of accusation was transferred to the 
royal courts. > 

The principal arguments alleged at that time 
against the jury of indictment were reduced 
to these: the difficulty experienced by the 
jurors in ascertaining the weight of presump- 
tive evidence against the prisoner, according 
to a process still incomplete ; the ascendancy 
which they had permitted the directors of the 
jury to have over them; the ignorance of al- 
most all of the design of their meeting, an 
ignorance from which it resulted that they 
thought an admission of the charge was fol-* 
lowed as a matter of course by the conviction 
of the prisoner; and lastly, the seductions to 
which they were more particularly exposed. ' 
* Nothing, I think, was more easy than to de^ 
stroy the causes of such unhappy results : but 
instead of frankly seeking a remedy for them^ 
the love of power and arbitrary superiority, 
which had then seized upon men placed in 
great public situations, induced them to exi^-^' 
gerate faults which had been committed, and 
to seize with eagerness the opportunity which 
they presented of overthrowing a popular in- 
stitution. 

According to the system at that time esta- 
blished, there were as many grand juries as 
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districts, that is, three or four in each depart-* 
ment: these grand juries met once or twice 
every month, to the number of eight, making 
iox each district sixteen jurors, monthly, and 
consequently, a hundred and ninety-two every 
year; and foe each department about seven 
hundred and sixty-eight yearly, or at least 
three hundred and eighty-four, supposing only 
one convocation of the jury every month* 
Further, the grand jurors were taken indifier*-' 
ently from the general jury list of the jurors of 
the department ; and this list was itsdf c&air 
posed of those considered proper for the duty 
by the authorities of the department. Lastly; 
they were directed in their operations by the 
president of the correctional tribunal of the 
district, under the denomination of director of 
the jury: and it was thought sufficient to 
make them acquainted with the complaint and 
the written declarations of the witnesses.* 
, It may he conceived that a jury composed 
in this manner might really be deficient in the 
requisite information to discriminate between 
weighty presumptions and positive proofs, or 
to perceive how far certain presumptions were 
susceptible of being strengthened at the trial ? 
it may further be conceived that they might 

* Law of the 7th Pluviose, year 9. 
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form an incorrect idea of the design of their 
institution ; and that, having before them only 
wmtten declarationsi, they were not in a con- 
dition to comprehend their fall weight Lastly, 
it may be concdved that, being assembled ujk 
the district where the crime was committedf 
tbey . were exposed to all the solicitations of 
the rdations or friends of the prisoner; and 
that being directed by a superior magistrate, 
U was possible they might too easily give way 
to hi$ influence. 

Butif^ as in England, none but the most 
distinguished of ea?ch province had b^en sum- 
moned for the duty ; if the grand jury, instead 
of bemg convoked in each district, and com- 
posed of jurors belonging solely to the district^ 
had been called together in the chief tovm of 
the department, and composed of jurors he* 
longing to the whole department ; if they had 
heard the plaintiff and witnesses in person ; if 
they had been lefSb to their own understanding ; 
then all those charges of ignorance, seduction, 
an^ servile deference to the opinion of theiu 
directors would have been without foundation ; 
^d the gr^d juries would have attained the 
object of their institution^ 

It was besides easy to re-animate the zeal of 
the public for this kind of duty, by lightening 
its fatigues, and by assembling those juries 
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only at assize time. In this manner, by rais^ 
ing the number of jurors to double or even 
triple that fixed by the old code, that is, to fif- 
teen or twenty-five, instead of eight, there 
would have been no necessity for more than 
sixty or at most a hundred every year, instead 
of seven hundred and sixty-eight, or three 
hundred and eighty-four : and this period of 
convocation would have offered a further ad- 
vantage of taking from the jurors one of their 
most frequent motives of weakness, I mean 
the fear of retaining the prisoner in gaol during 
the interval between the accusation and the 
trial, a fear which would no longer have exr 
isted if the trial had immediately followed tte 
accusation. 

The same motives which caused the admis- 
sion of the jury of trial demand also the esta- 
blishment of the jury of accusation. If, by 
the jury of trial, it was designed to place in- 
dividuals out of reach of unjust convictions 
under which violent and revengeful ministers 
might seek to overwhelm them, there is the 
same reason for protecting them, by the jury 
of accusation, from the vexatious prosecutions 
which they might be tempted to institute against 
them. There is danger too, by separating the 
power of accusing from that of trying, of 
causing an unpleasant contest between the 
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courts and the jurors, that is, between the ma- 
gistracy and the people, a contest which could 
not fail to weaken the respect of which the 
magistrates have an indispensable necessity in 
llie exercise of their duties. 

Let us not however imagine that by select* 
ing for the future our jurors of accusation from 
the most elevated classes of the department, 
we shall have grand juries constituted like 
those of England: assuredly not: we shall 
still be far from that beautiful institution ; we 
shall have juries of accusation, but nothing 
more : it is only by the revolution of ages, and 
when we shall have the courage to alter our 
laws of succession, that we can hope to see our 
juries of accusation become, like the grand 
juries of England, provincial senates, watching 
over the internal tranquillity of their counties, 
the maintenance of the roads, and public 
buildings, the distribution and employment of 
their rates, the mode of their administration, 
and over all their interests and wants. ^ 

The third principle before announced, ap- 
plies to the question, whether the prisoner 
ought to be subjected to any interrogatory. 

Tormented with the desire of knowing the 
truth, which the prisoner is always interested 
in concealing, every means appears to us good 
that may discover it ; and it is not long since 

s 
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torture had its defenders. Our manners being 
insensibly softened by the irresistible progress 
of the arts and sciences, we have acknowledged 
the barbarity of that terrible instrument; and 
we have renounced the use of it in the very 
<^ase where there was no other way of obtain- 
ing evidence against the prisoner. But this is 
the single concession we have yet brought our- 
selves to make to the urgent entreaties of phi- 
lanthropy: and we have retained against the 
accused the rest of our ancient rigour. We 
allege, in excuse, that public tranquillity can- 
not be maintained unless the guilty are pre- 
vented from escaping the penalty they have 
incurred: and we think, consequently, that 
nothing ought to be neglected to render their 
punishment more certain, and that we should 
by no means deprive ourselves of the aid of 
the interrogatory, the most irresistible of all 
the means of conviction. We think, besides^ 
that every individual owes an account of his 
conduct to the magistrate, when he becomes 
an object of suspicion ; and that none but the 
bad would refuse the explanations demanded. 
We therefore make no scruple of detaining a 
prisoner in gaol so long as any hope remains 
of obtaining evidence of his guilt ; of prevent- 
ing him from holding any communication; 
pressing him with questions ; surrounding him 
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with snares ; precipitating him into contradic- 
tions ; and of offering him a thousand various 
baits to induce him to acknowledge his crime. 

To give an idea of the sort of earnestness 
with which these interrogatories are made, I 
have thought proper to cite pne which came 
into my hand in one of the causes I had to 
examine. 

It was the case of stealing a watch and some 
articles of plate ; the prisoner denied the charge, 
but the jury afterwards found him guilty. 

The following are the questions put to him 
by ihe examining magistrate, with the prison- 
er's answers. 

MAGISTRATE. 

" Your evasions as to the period of your 

" leaving M and as to the time wheij 

" you said you had the silver watch in youy 
" possession, together with your lie to the jus- 
" tice of peace, leave no room for doubting 
" that what you say is false, and that your ob- 
" ject in concealing the truth is to clear your- 
** self of the robbery with which you stand 
" charged. 

PRISONER. 

" What would you have me answer ? I did 
" not commit the robbery. 

s2 
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MAGISTRATE. 

^ Is it not true that, after getting into the 
" house of Mr. A., you opened his closet, and 
" forcing the drawer, took out the articles now 
" shown to you ? 

PRISONER. 

I did not get into Mr. A.'s house, and I 
did not take the articles of plate now shown. 

MAGISTRATE. 

" Besides the plate now shown, did you Hot 
" take a silver time-piece and silver cups ? 

PRISONER. 

** I took neither watch nor cups. 

MAGISTRATE. 

" Did you not also take a sum of 

•* wrapped up in a white canvass bag, and 
^' consisting of, &c. 

PRISONER. 

"No. 

MAGISTRATE. 

" Did you not conceal the plate under a 
" mound of earth ? 

PRISONER. 

" Since I didn't take it, I couldn't hide it 
" there. 
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MAGISTRATE. 

" What instrument did you use to open Mr. 
^ A.'s closet? 

PRISONER. 

^' I am not a thief to open anybody's closet 

MAGISTRATE. 

^* At what part did you gain entrance into 
** Mr. A.'s house? Did you not leave it by the 
" barn-door? 

PRISONER. 

*^ I got in neither on one side nor the other, 
** and therefore could not have left it by the 
^* barn-door. 

MAGISTRATE. 

** Was it not from the apprehension of ^ 
** search warrant that you hid the plate under 
" a mound of earth? 



PRISONER. 

I had no apprehension of a search warrant. 

MAGISTRATE. 



u 



** A few days after the robbery did you not 
^* wrap up in i bit of paper some of the 
" pieces of gold that you had taken, and 
" throw them into the fore-court of Mr. A. ? 
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PRISONER. 

" i was at no pains to throw them th^re, 
" since I never took them. 

MAGISTRATE. 

" You were assuredly not the only one 
" concerned in this robbery : if you have any 
** accomplices, name them. 

PRISONER. 

" I am at the head of no gang of thieves to 
" have accomplices." 

It is in this inquisitorial spirit that all our 
examinations are generally made, and in which 
even our trials are almost always conducted* 
Ought this sort of moral torture to be any 
longer tolerated ? Are not its advantages over- 
balanced by its inconveniences ? 

I acknowledge that the questioning of the 
prisoner is often of very great service in com- 
ing at the truth, and I will even confess that it 
is perhaps the most efficacious means of disco- 
vering it. But if this reason be a sufficient 
justification of the practice, may not as much 
be said of the torture, of that at least which 
was not applied to the culprit till after convic- 
tion ? It is merely a timid subservience to the 
opinion of the age that can make the partizans 
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of the system of questioning reject this dread- 
ful consequence of their doctrine ; but if afraid 
to encounter the whole odium of it, they at 
least adopt the less revolting utility of captious 
questions, false suppositions, and all those in- 
sidious manceuvres which they conceive sanc- 
tioned by the interests of truth. 

Besides these extremities to which we are 
inevitably led by the principle on which the 
questioning of the prisoner is founded, it ne-. 
vertheless appears to me easy to show, even 
supposing it conducted with all possible good 
faith and mildness, that it is immoral, inhuman, 
and sometimes dangerous. 

It is immoral, because always the result of 
surprize and i^orance. 

Is it not in fact, certain, that if the prisoner 
could have foreseen the consequences whicb: 
would be drawn from his answers, he would 
either have answered differently or not at all t 
It is then to his inexperience and simplicity 
that we owe the information obtained as to his 
guilt, and we should have remained in the un- 
certainty in which we were respecting it, had 
he possessed more ingenuity, more craft, or 
more foresight. Upon what grounds too, can 
we dispute his right of remaining silent to all 
the questions put to him ? Can we reasonably 
expect him to come and denounce himself? 
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Does it not belong to the public to prove all 
the charges against him ? Is he to assist them 
in an investigation of which the object is his 
own conviction ? And further, is not his de- 
fence even of a just accusation part of the law 
of nature? What would you do were all the 
prisoners, more enlightened as to their true in- 
terests, to resolve upon keeping strict silence ? 
What means could you employ to make them 
speak? Then why not always do that which 
you would be obliged to do in such a state of 
things ? 

I speak not of the indispensable necessity 
in which the prisoner finds himself, of heaping 
Cdsehood upon falsehood to save his own life; 
a ready answer is at hand to this objection, 
that the innocent need no recourse to tliis dis- 
graceful extremity ; and that as to the guilty, 
it is ludicrous to take so much care of their 
conscience after the crime they have com- 
mitted. 

; I say further, that the practice is inhuman. 
What indeed can be more barbarous than to 
force a wretch to betray himself, and to whet 
the dagger that is to pierce him ? What ! you 
refuse to receive depositions of the father 
against the son, of the. wife against the hus- 
band, of brother against brother, and you en- 
treat, you beg, you demand that of a man 
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against himself! What deplorable inconsis- 
tency ! 

Lastly, it is dangerous. What reliance, in 
fact, can you place in answers forced from a 
prisoner, at a time when his reason may be im- 
paired by the shame of his situation, or by 
terror from the surrounding solemnity? Yet 
how much have we to fear lest these casual 
answers should produce an impression unfa- 
vourable to the prisoner on the minds of the 
jury? How injurious moreover to his cause, 
if found in opposition to the facts proved by 
the ulterior depositions ? 

Experience informs us that a prisoner con- 
victed of falsehood always appears guilty in 
the eyes of the jury. Yet how often may it 
happen that he will betray the truth merely on 
circumstances that are foreign to the case in 
hand, either from distrust of the question put 
to him, or from the fear of endangering the 
character or interest of a friend ? 

All these reasons induce me to think that 
the interrogatory ought to be abolished, and 
that, as in England, no question ought to be 
put to the prisoner, except that of guilty or not 
guilty of the crime alleged. This question is 
so plain, and indicates its object so distinctly, 
that it is impossible for the prisoner to misun- 
derstand it, and answer it affirmatively, unless 
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well aware Uiat there exist irrefragable proofs 
against him. 

But though the motives which demand the 
abolition of the interrogatory admit of no com- 
promise, it were however to be wished that a 
distinction could be made between the inter- 
rogatory at the examination, and that at the 
trial. 

With respect to the latter, all the inconveni- 
ences just specified are found with many others, 
which it will be the object of the remain- 
der of this chapter to point out, and it is im- 
portant to extirpate them as promptly as pos- 
sible ; but as to the former, I confess that, with 
the exception of the case of a prisoner caught 
in the fact, it does not appear to me possible 
without its assistance to frame an indictment* 
There is often nothing but the interrogatory of 
the prisoner which can furnish the elements of 
it, and point out to the magistrate the witnesses 
who can give the required information. To 
abolish this interrogatory, is almost to declare 
an impunity for all crimes to which there may 
be no eye-witnesses. 

I am well aware that my own arguments 
might be here retorted on me, and I frankly 
confess that it would be more consistent to ex- 
empt the prisoner altogether from the interro- 
gatory : but if the interest of society seems to 
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require a slight departure from the rigour of 
the principles in the first stage of the proceed-: 
iiigi^ I shall at least urge that the interrogatory- 
undergone at this period by the prisoner ought 
to have no other operation than to furnish the 
magistrate with the means of drawing up the 
process ; and I think there ought to be an ex- 
press prohibition against his reading it to the 
jury, to prevent their verdict being grounded 
on the answers drawn by the skill of the ma- 
gistrate from the inexperience of the prisoner. 

Thus, then, to recapitulate the alterations 
which an application of the principles laid down 
at the beginning of this chapter would produce 
in the present forms of criminal process, and 
those of which a bare enunciation will be suffix 
cient to make their necessity apparent, I will 
say that it appears to me requisite : 

1st. To limit the duties of the gendarmeiie 
to the arrest of the prisoner, and the seizure 
of the arms and other proo& of guilt found on 
the spot. 

2dly. To take from the prefects * the right 
of framing or requiring any of the acts of the 
indictment 

3dly. To prohibit commissaries of police 

* An especial regulation would be necessary for the po- 
lice of Paris. 
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from subjecting witnesses and prisoners to any 
interrogatory unless no examining magistrate, 
justice of peace, mayor, or their deputies, 
should be on the spot. 

4thly. No longer to empower examining 
magistrates to issue warrants of apprehension 
when the charge can be followed only by a 
punishment from the correctional police. 

5thly. To fix the time during which the ma- 
gistrate shall be allowed to detain the prisoner 
in secret confinement, and the period within 
which he shall be obliged to confine his exami- 
nation : with the reservation of his being per- 
mitted, in extraordinary cases, to make appli- 
cation to the tribunal of first instance for an 
extension of time. 

6thly. To order that, in cases where the 
crime incurs but a slight punishment, the pri- 
soner shall be left or placed at liberty, if able 
to procure the security fixed by the tribunal, 
according to the circumstances. 

7thly. To re-establish the jury of accusation. 

Let us now pass to the particular abuses in 
the proceedings before the court of assize ; and 
to bring them out the more prominently, allow 
me to make a rapid sketch of the trial. 

In the existing state of things, then, the pre- 
sident begins by subjecting the prisoner to a 
long examination similar to that related just 



OF JUSTICE IN ENGLAND. 269 

before. He afterwards hears the depositions 
of the witnesses ; the attorney-general supports 
the accusation ; the prisoner's counsel main- 
tains the innocence of his client; the president 
recapitulates the evidence, and the jury with- 
draw to deliberate. 

Let us now follow the order of this proceed- 
ing step by step, and we shall be struck with 
its defects. 

The president questions the prisoner . . . Who 
is the president? — a member of the royal court 
which has placed the prisoner in a state of ac- 
cusation; a colleague of the attorney-general 
or officer who supports the accusation : finally, 
a magistrate charged with detailing the proofs 
of it to the jury; the honour of the body 
to which he belongs, his connections with the 
accuser, the interest of his own reputation, 
every thing induces him, imperceptibly, if not 
to hope for the success of the accusation, at 
least to fear lest some of the proofs upon which 
it is founded, should escape the inexperience 
of the jury. 

He questions the prisoner ! . . . . We have 
seen how severely : persuaded almost the whole 
time of the certainty of the crime, his object is 
to draw an absolute confession from the cul- 
prit : he presses, twists and turns him, scarcely 
allowing him time to breathe ; and if the pri- 
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soner manifests an insuperable resistance^ he 
becomes angry and exasperated, and aknbst 
his enemy. 

He hears the witnesses! .... After the 
hearing of each witness, fresh questioning of 
the prisoner, fresh falsehoods on the part of 
the latter, and still increasing animosity in the 
judge. 

The attorney-general supports the charge! 
«... Here it is that the harsh and inflexible 
custom of our old criminal courts has been 
unhappily preserved in all its frightful ena:^. 
The prisoner is not yet convicted, and be is 
already treated as if the crime were proved ; 
he is loaded with the most insulting epithets, 
and I have sometimes seen him browbeaten 
in the most shameful manner. A slight inci- 
pient reform has been introduced on this point 
at the bar of the royal court of Paris : but tiie 
barbarous usage is still general throughoat 
France; it forms part of our judiciary systaiii, 
is transmitted from magistrate to magistrate, 
and degrades our national character in the 
eyes of a foreigner. 

The prisoner's counsel maintains his client's 
innocence! .... This defence presents an 
abuse not less dangerous and revolting. To 
prevent a conviction for the most palpable 
crimes, we see young barristers, of gentle man* 
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ners, unblemished integrity, of pure and in- 
flexible principles, throwing doubt on the most 
irrefragable proofs ; fabricating suppositions 
-devoid of all probability; laying down max- 
ims subversive of morality and social order; 
infusing guilty terrors into the simple minds of 
the jurors, and deriving a vain and empty joy 
in having snatched a scoundrel from due pu- 
nishment 

Sometimes, to crown all, the attorney-ge- 
neral replies, and the counsel answers him. 
Fresh vehemence on both sides. The court 
becomes a perfect arena, where the passions 
have full play ; exaggeration is pushed to mad- 
ness, and the prisoner's life is disputed with a 
fierceness which disgusts the spectator and 
makes the stranger shudder. 

The president sums up the case! 

A recapitulation ought to be an impartial ex- 
position of the charges against the prisoner 
and of his grounds of defence : but is it in fact 
so I — un^happily, we are forced to acknowledge 
that it is but too often a tissue of fresh argu- 
ments against the prisoner, the extravagance 
of whose counsel sometimes, it is true, reduces 
the president to this sad necessity : but it often 
happens that the resentment which he himself 
has retained during the course of the trial, acts 
involuntarily on his mind, and induces him, 
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without his suspecting it, to insist more forci- 
bly on the proofs of guilt, than on the argu- 
ments urged by the prisoner in his favour. 

Finally, the jury withdraw to deliberate. . . . 
These endless deliberations of the jury are 
still the object of my astonishment. It is ne-- 
cessary to have witnessed the promptitude 
with which the jurors of England frame their 
verdict, to have a full idea how far short ours 
are in forming a right notion of their proper 
functions, and make us sigh over the inextri- 
cable embarrassments in which the law has 
entangled them. 

Instead of simply asking them the result of 
a conviction which they ought to have formed 
during the progress of the trial, they are sent 
to their room with a heap of useless docu- 
ments, the certified statement containing the 
circumstances of the offence, the interroga- 
tories of the prisoner, the indictment, and a 
series of questions relative to each defendant; 
Burthened with all these papers, they think 
themselves in duty bound to read them, com- 
ment on them, and draw their inferences ; the 
ingenious discuss, discriminate, surmise, and 
refine on the counsel : time flies, impressions 
weaken, conviction flags, uncertainty creeps 
in: and upon the most simple and evident 
questions, sometimes even upon confessions, the 
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jury while away whole hours in useless dfeli-* 
beratioDSi that are followed by the most de* 
plorable effects. 

' The difficulty of making Up their inindd 
even upon the existence of the fact is however 
but the smallest of their torments. They now 
open the penal code, to see what punishment 
is the necessary consequence of their verdict 
Nurtured with the fruit of this pernicious tree, 
they become the prey of new anguish; Shall 
they be the tools of the legislatoi*'s barbarity? 
Visit the culprit with the punishment that 
appears to them out of all proportion to th^ 
crime? Load their conscience with the cries 
of a, wretch groaning in chains he has not de^ 
seiTved? Should they not rather belie the 
truth ? What choice may they dare to make 
between injustice and perjury? They summon 
to their aid all the force of reason, all the Sen- 
sibility, of their hearts : at last, pity triumphs, 
the man decides, and the juror vanishes- . f 
Such is the true and unvarnished picture* of 
our process of administering justice : a presiding 
judge exasperated against the prisoner, an^ at- 
torney-general treating him as convicted be- 
fore the verdict, a counsel scandalizing the 
auditory by the promulgation of doctrines the 
most pernicious ; a weak and wavering juryy 
not daring to deliver their verdict, and forced 
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to belie their own conscience ; lastly, proceed- 
ings so procrastinated, perplexed, and wearir 
some, that they shock the good sense of th^ 
jiidges, and infuse into the jurors an invincible 
iepBgnancc for their functions. ^ 

• I am'aWare it may be said that these abusei^ 
proceed wJioUy from the inexecution of tb^ 
law, which makes it a duty in the presiding 
judge to be ii^partial, and to sum up the Case 
to the jury so as to point out the chief evidence 
far and against the prisoner ; which gives no 
authority to the attomey*general but that of 
producinff^ and dwelling upon the evidence . in 
B^tpport of the acatsation; that in article 31 9j 
it is prescribed that counsel shall say nothing 
against their conscience; and lastly, that the 
jury are forbidden to take into their consideror 
tion what may be the consequenAie of their verdict 
0n the prisoner. 

But what could be expected from these 
barren recommendations of the framer of the 
law against passions which he himself had 
contrived to excite in the mind of the judge, 
of the defendant's counsel, and the jury, by 
the strange situation in which he had, placed 
them? How could he expect a president to 
be impartial^ by charging him with establishing 
the accusation? that the attorney-general 
would be always temperate, by making it b^is 
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duty to urge arguments in support of it ? that 
the prisoner's counsel ^ould b^ scrupulous m 
his means to save the life of a wretch who had 
placed his last hopes in him ? and finally^ that 
the jury would refrain from taking into their 
consideration the punishment applicable to th^ 
prisoner, when such must be the ntscessary cm^ 
Mquence of their verdict? 

The evil consists then in the very constitu* 
tioa of the judicial system, and it is osyiy by a 
total change that we can hope to root it out 
; But after the failure of so many successive 
plans of improvement, who will have the harr 
dihood to come forward and say to the Uiation i 
Hitherto you have had only a barbarous sys* 
tem of administering justice, which has pret 
sented to the prisoner not judges but enemim^ 
your courts resound with the voice of hatred, 
or the promulgation of principles the most 
pernicious to public morals ; your juries find 
the freedom of conscience bound in chains 
by your implacable laws ; and perjury is their 
only resource against injustice. Lay the axe 
to this system of oppression and bad faith; 
ab(^h the interrogatory of the prisoner, and 
the special pleading of the counsel both for 
and against him. No longer charge the prer 
siding judge with establishing the accusation, 
nor compel your juries to belie their conscience 

T 2 
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by making the extent of the punishment de- 
pend on their yerdict. 

From all sides would burst a thousand 
voices to drown the audacious innovator's. 
What ! deprive society of the most efficacious 
means of establishing the culprit's conviction ; 
take .from the latter the right of making his 
own defence ; and give the judge the arbitrary 
power of dispensing the penalty ? 

Calm your apprehensions of such calamities. 
I forbear repeating what I have already said 
respecting the abuses consequent, generally 
speaking, on the interrogatory of the prisoner, 
especially that to which he is subjected at the 
trial. 1 think the motives before alleged au- 
thorize me in saying that society should else- 
where seek its proofs against the prisoner. 
. With respect to the defence made in his 
name by his counsel, are any ignorant of its 
inutility to the elucidation of the truth? ) 
appeal to all who have acquired any experience 
on this point. Its operation is doubtless fuUjC 
efficacious towards the prisoner's acquittal; 
but it is precisely this consideration which de- 
mands its suppression. The prisoner is hinh 
self sufficient to explain the circumstances 
that appear to criminate him ; he is well able 
to dissipate all doubts and establish his innor 
cence ; it is not in this respect that the advo*^ 
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cate often benefits his client ; but by sunmsea 
skilfully created, by the objections with which 
he bewilders the inexperienced minds of the 
jury, and the alarm caused in their timorous 
souls by his perfidious eloquence, 
* All the true elements of a verdict in criminal 
cases are within the reach of the most simple; 
when left to act according to their own un-^ 
biassed judgment: no aid is requisite to per- 
ceive whatever uncertainty or contradiction 
there may be in the evidence, and their own 
conscience and good sense will be found un« 
erring guides. These arguments for security 
are already great : but add the power left with 
the prisoner of making to the jury whatever 
observations he may deem necessary to his 
defence, the constant disposition of the latter 
to an indulgence sometimes even carried to 
excess, together with the additional elucida* 
tion they may receive in the recapitulation, 
henceforth to be impartial ; and it will be hard 
indeed to think that the life of the really inno* 
cent can ever be endangered. 

By renouncing the aggravation which the 
prisoner commonly heaps on his head by the 
falsehood of his answers, and that of the 
pleading of the attorney-general^ which ought 
necessarily to share the same fate as that of 
the defendant's counsel, much more is accom- 
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pHshed in fayonr of the prisoa^, tbaa injury 
received by « irappresgioii of his defence : and 
every one must perceive that the effect of this 
new systan would be to mitigate greatly the 
hardship of his situation. 

It is still further in behalf of the prisoner 
that I should like to see the presiding judge 
take no part in the development of the aceu^ 
sation, and would have the examination of the 
witnesses placed in other hands. Why not 
leave it to those who are especially chained 
to establish the guilt or innocence of the pri- 
soner, I mean the advocate-general or the de* 
fending counsel ? By this means no feeling of 
prejudice could steal into the president's mind. 
An indifferent spectator of the proceedings, 
he would become, as it were, the first juror in 
the case, the juror by excellence, on aocount 
of his acquaintance with criminal matters. He 
would maintain order during the trial ; see that 
the witnesses were left uncontrolled, and ex- 
empt from insult ; watch over the elucidation 
of all the circumstances of the cause; and his 
explanations afterwards would reach the jury, 
unimpassioned, temperate, and divested of 
every species of resentment. 

As to the jury, who does not perceive the 
impossibility they will always labour under of 
freely enoundng their opinion, so long as tike 
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punishment shall remain the necessary conse- 
ijuence of their verdict? What inconvenience 
then could the legislator experience an giving 
judges the right of modifying it according to 
the circumstances of the case? Is there not 
an inconsistency, after so far mistrusting their 
rigour as to take from them the right of finding 
the existence of the fact, to mistrust still their 
indulgence, by refusing them the power of di- 
minishing the punishment? Will not the in- 
terest of truth at length triumph over the unjust 
prejudices still preserved against the magis- 
tracy? 

The more we desire to see the verdict of a 
jury pure and unbiassed, the more latitude 
aught we to leave the judge in mitigating the 
penalty, in order that the jury may not be 
alarmed at a minimum they might still think 
too severe. It appears to me therefore neces- 
sary that the j udge should have the power of 
diminishing the punishment at least two de- 
uces, which would be productive moreover of 
a great advantage and obviate many inconve- 
niences, Jrom its enabling us^ singly y to defer 
indefinitely tlie revision of the penal code* 

Of what use, also, are all those documents 
that are now delivered to the jury ? What are 
they to do with them? Have they not heard 
Ae evidence, the reading of the proc^ver- 
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baux, . and whatever the prisoner jnay have 
thought necessary for his defence ? What mov^ 
do they want? Either they are convinced^ or 
they are not 

I will even go farther, and assert that, in 
the present state of things, there are but very 
few cases in which they can really have occa- 
sion to deliberate. That they should do so in 
England is sufficiently intelligible, since by 
law they are compelled to be unanimous. It 
is here evident that nothing but a discussion of 
the charges and of the grounds of defence, 
can, in the event of a difference of opinion, 
bring the whole jury to think alike. It is how-' 
ever very seldom that they deliberate, and only 
in capital cases. But in France, where unani-^ 
mity is not compulsory, what necessity is there 
for a solemn discussion in each case ? What 
end can it answer to hear each juror detail hia 
opinion at full length ? On the contrary, may. 
it not sometimes be feared lest they should 
yield to the ascendancy of one of their coU 
leagues, and abandon an opinion formed duly 
from the natural impressions received during 
the trial, to adopt that suggested by a skilful 
^nd persuasive man? Not that I would, in 
the ^lightest degree, deprive them of all deli^ 
berative power, since there are no other meana 
of qoi^vincing a juror whose opinion may re-» 
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|M>8e on an error of fact: bat I coal4 ivish it 
were not obligatory on them ; and that in ^1 
cases they might be , authorized to collect 
round their foreman to form their v^dict^ 
without being compelled, as they are now^to 
withdraw to their room to frame it. 

Here would be the place to examine the 
great question of the unanimity of the jurors^ 
a unanimity considered by the English as con^ 
stituting the entire essence of the trial by jury, 
TO that their most learned lawyers attribute to 
it alone all the advantages of this mode of trial: 
but the purport of this chapter does not admit 
the discussion of so weighty a subject. 

It will be sufficient to mention that this una* 
nimity was ordered by a law in 1798, and that 
it has continued to be required down to the 
promulgation of the existing code, that is, 
during the space of nearly twelve years, ^ ith 
this modification, however, that if, after a de- 
liberation of four-and-twenty hours, the jury 
are not agreed, their verdict should in that 
caae be returned by an absolute majority. 

If we may credit a statement which has 
been made of all the verdicts during that pe-: 
liod throughout France, it would appear they 
were all unanimous, with the exception of 
^.bout forty, yearly ; and that in Paris, parti^ 
cularly, out of a thousand and eight hundred 
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cases tried by the criminal tribanal during tli€ 
space of four yesurs and a j^alf, there were but 
twenty-one in which the jury availed them^ 
selves of the liberty of deciding only by a sim* 
pie majority. 

The partizans of the unanimity argue from 
these data, and produce them as grounds for 
presuming that with more firmness and perse^ 
verance, it might have been easy to introduce 
among us, and to infuse into our system the 
necessity of this unanimity, so satisfactory on 
the side of justice, if not altogether indispen- 
sable to it ; and to attain this end, they main- 
tain that it would have been sufficient to de- 
prive weak and pusillanimous jurors of that 
miserable alternative of the four-and-twenty 
houils, which offered a refuge to irresolution^ 
and procured the means of escaping the re- 
sponsibility of a verdict dictated by conscience. 

The principal arguments opposed to this 
unanimity are that, in the event of disagree- 
ment among the jurors, the unanimity to which 
they ultimately come, is never more than ap- 
parent, and that in fact it is but the forced 
submission of the smaller part to the greater ; 
that on all occasions of a verdict against the 
prisoner, either by a simple majority or one of 
two thirds, the public ought to be satisfied, 
and should consider as certain that the re- 



0F MJSnCB IK ENGLAND. t83 

maiaing third are in their hearts . of the opi- 
Bion of the majority, and; that if they refuse to 
agree with the 13^ the reason is that some are 
prevented by a feeling of weakness, and the 
others are men of a stubborn and obstinate 
^sposition, who have laid down for their 
guidance the anti-social law of never pro- 
nouncing a condemnation, however convinced 
they may be of the culprit's guilt. 

They assert, finally, that the system of una- 
nimity produces no other effect than establish*- 
ing a <^ontest between the strong and the 
weak, in which victory must always rest with 
him whose mind and body can hold out the 
longest. 

. To these objections, the partizans of unani- 
mity reply: First, That it is wrong to assert 
that, by their system, the union of the mino- 
rity with the majority is merely apparent; since 
whatever condescension may be supposed in 
the former, we can never so far think that, with 
a strong and deep conviction of the prisoner^n 
innocence, they could ever be tired into a sur 
render to the wish of the majority ; and tiiat 
their compliance with this wish {u-oves at least 
that they had an inward persuasion of the pi^ 
soner's guilt, although they might have wished 
for more positive proofs against him during bi^ 
trial. 
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Secondly, That if the public ought to con*^ 
eider as certain that the majority of two thirds 
really carries with it the assurance of unani- 
mity, unless in cases where some of the jurors 
are determined^ as it were, never to pronounce 
any condemnation, this becomes an additional 
motive to exact a public declaration of such 
linanimity ; on one side, to force the weak from 
their last intrenchment, to cut off their shame* 
ful retreat, and compel them to march with the 
others to the assistance of society ; and on the 
other, to break those refractory and systematic 
spirits who would be wiser than the law. 

Thirdly, That we must not suppose that the 
bold and firm will always be on the. side "of 
error or bad faith ; but will frequently be found 
in the cause of justice, and aid it by their zeal 
and courage : and that, lastly, if it be not ma- 
thematically impossible for a pertinacious and 
obstinate man to force the eleven jurors de- 
cided on condemnation, to abandon, by lassi* 
tode, their own opinion and adopt his, yet this^ 
is a less inconvenience than the one resulting 
from the existing system, by which we see a 
prisoner condemned by a majority of eight out 
of twelve, when the four others are perfectly 
convinced of his innocence, and may openly 
proclaim their opinion in the highways. 

Such are the most usual arguments for and 
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against the system of unanimity : those yrhich 
tend^ to procure its rejection are founded, aa 
we see, only on a cowardly complaisance to- 
wards weakness and obstinacy ; the others^ lOn 
the other hand, are the result of a strongs 
manly,. and generous theory, and conformable 
with the principles of a constitutional goverat 
ment : but why am I obliged to confess that 
our minds, as yet, are not sufficiently robust to 
bear its application, and that it would be indii? 
bitably followed by the most deplorable effecta? 
In . our actual system, by which condemnar 
tion may be pronounced by a majority of ^ght 
to four, justice may still have some hope of 
triumphing, inasmuch as this system offers to 
such jurors as shall have decided for conviq? 
tion, a retreat impenetrable to. the investig^i 
tions . of those who might wish to ascertaiii 
what opinion they have given. How, indeed, 
can it be actually known by what ms^ority a 
verdict has been returned, and who among the 
jury have voted for or against the prisoner? 
But by the system of unanimity, in which the 
votes of all are of course manifest, how manji 
are there who would rather not have the re? 
mainder of their days disturbed by the apjM^er 
hension of a possible revenge? We may sum- 
mon all our mental powers, and boldly devote 
ourselves to every sort of hatred and danger 
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itaither than subscribe the condemnation of the 
innocent: but are we equally scrupulous in the 
case of acquitting the guilty; and has the in^ 
fury thus done to society ever caused much 
Kmorse? 

I think then it may be affirmed thaJt, iii our 
present state of manners, and with the incfiffe- 
tence we still bring to the exercise o£ our cItU 
duties^ it is altogether impossible, with, the 
system of unanimity, to procure the punish^ 
Wnt of a man guilty of a political criine comt- 
mitted in tlie inter^t of a powerful party. 

If however this system were to prevail over 
the consequences wiiich I thmk myself justified 
in apprehending, we ought in that case to estaf 
blish a plain and vigorous unanimity, freed 
from all those means of evasion that are merely 
die timid compromises with weakness. We 
require to be taught our civic duties; the laws 
fthquld compel us to learn them; we should be 
knbued with that civil courage in which we are 
deficient; and we should be trained to respon-^ 
sibility, the only method of connecting the same 
opinions in one common bond, of giving them 
consistency, of exciting defenders in their fa- 
vour, and of causing them to be respected. 

Let us now pass to the manner in which the 
points of a case are presented to the jury. 

By the code, the question resulting from the 
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act of accusation or indictment is the only osiq 
that should be submitted to their deliberatioB. 
Reason^ indeed, pointed out that a prisonev 
^uld only be tried for the fact indicated in 
that act, without which the procedure reladT^ 
to his being brought to trial would becooae 
uselea^ But when circumstances, unknowo 
during the preparatory stage, came to modifjpt 
the nature of the offence, are we to deem ouf^ 
selves obliged, strictly, to present to the jury 
the question of the act of accusation, whioii 
would thus: remain without an object? The 
code had not foreseen this difficulty « . . . i 

For instance, a man is seen descending from 
th^ window of a room in which a robbery has 
been committed : the articles stolen are afteart 
wards found m his possession : he is presente(| 
to the jury as guilty of robbery with escalade' 

At the trial, the case is entirely altered ; thid 
witnesses, who at the hearing and examinatioQi 
had positively deposed to the prisoner bein^ 
the person whom they saw descending firoiit 
the window, hesitate in their testimony; huA 
the circumstance of the property being foun^ 
upon him remains in full force : he is unable to 
explain in what way it came into his posn; 
session. 

In this situation, we may conceive it possi^ 
ble for the jury to have some hesitation on the 
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principal charge, this hesitation arising from a 
doubt of the prisoner being indeed ^i7^y of 
the robbery ; but they can have none on the 
collateral fact, of his being at least an accessary. 
by -concealing the articles stolen. 

The indictment, or act of accusation, how- 
ever, makes mention of the rohbery only, and 
IB silent on the , question of being accessary. 
What is to be done? Must we suffer the pri- 
fllpner to be acquitted of the robbery, and re- 
mand him to undergo a fresh examination and 
committal, as an accessary, when it is plain 
that this committal must depend upon the 
same evidence as the former? 

The inconvenience flowing from such a.sysr 
tem may be at once perceived : business im-. 
peded, crowded gaols, vast expenses incurred 
by the state for nothing, prisoners subjected 
to three or four successive arra]gnment3> . and 
growing grey in confinement, without the powiar 
pf obtaining a definitive trial. Such a stat^.of 
things was intolerable in practice; nor do^eg^ 
it indeed exist, provision having been made, 
against it, as we are about to explain. 

The courts, finding in the code of criminal 
process, no means of obviating the abuse just 
specified, arid feeling the urgent necessity of, 
so doing, have fastened on article 338, by 
which a president is allowed, when there, re- 
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suit from investigation during the trial one or 
more aggravating circumstances, to present to 
the jury a fresh question relative to them. 
Erom this, the courts have drawn the inference 
that the president was authorized to present to 
the jury all the points collateral to those of the 
act of accusation. 

Assuredly, the framer of the law was far 
from suspecting that thi^ article would ever 
receive such an extension. He had only 
adopted it to furnish the means of perfecting 
the accusation, when it came to be aggravate^ 
by fresh depositions, proving a circumstance 
which was unknown at the examination, such 
as the being an accessary, escalade, or forciblq 
entry ; but he by no means contemplated es- 
tablishing the right of presenting collateral 
questions. Consequently, when the first com- 
pl^dnants against collateral questions presented 
by the presidents of the courts of assize came 
before the court of cassation, this court was at 
first extremely surprized at the strange con- 
struction put upon article 338; but it was soon 
convinced of the impossibility, in practice, of 
foregoing a legal interpretation by which courts 
of assize acquired the power of presenting 
questions collateral with those of the accusa- 
tion; and that it was necessary, since the 
above latitude was not laid down in the code^ 

u 
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to supply it by giving to one of its articles a 
construction so urgently required. : 

But the wording of this article soon gave 
rise to another abuse, of which we 4aily expe^ 
rience the inconveniences. By its tenor, the 
president alone is to present the aggravating 
circumstance ; and in like manner, according 
to the allowed construction, it is still he who 
is authorized to present the collateral ques? 
tions. Hence it follows, that, in a great numt 
foer of cases, a prisoner's fate is in the hands of 
the president. 

An intimate acquaintance with the action of 
the jury system is required to form an idea of 
the influence given to a president by this 
power of presenting the collateral question* 
Frequently by neglecting to do it, and by lay-r 
ing before the jury only the main point of the 
charge, he is almost sure of procuring the pri-^ 
soner's acquittal : this happens whenever the 
proofs of the offence are weakened at the trial 
by the depositions of the witnesses, and when 
these depositions, become equivocal as to the 
main fact of the accusation, refer only to one 
collateral to it. The jury, in this case, being 
questioned only as to that charge in the indict* 
ment that is doubtful, and not on the collateral 
one, which is proved, are obliged to answer by 
a negative. By adducing, on the other hand,, 
the collateral question, the president may 
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often ward from the prisoner the convictioil 
he would incur on the principal charge, which 
happens whenever the fact of the accusation is 
fully proved, but the penalty attached is very 
severe; and when the fact presented in the 
collateral question is likewise proved, but is 
visited by the law less rigorously: in such 
cases the jury rarely fail, from a natural feeling 
of indulgence, to find only the existence of the 
minor charge, and to acquit the prisoner oil 
the principal one : so that the nature of the 
punishment to be inflicted on the prisoner, and 
often his acquittal even, may depend on the 
president's disposition to adduce, or not, the 
collateral question. Thus, not to depart from 
our previous supposition, we see that, in thid 
particular case, the president would be nearly 
at liberty to procure the prisoner's acquittal 
or conviction, according as he may merely 
present the question of the act of accusation in 
which he is declared the principal in a robbery, 
or else present the collateral one by which hel 
is accused as the concealer of the property 
stolen. All who have had occasion to frequent 
the courts of assize have a thousand times wit-^ 
nessed the above transactions, and they will 
feel the necessity of no longer leaving so ex-' 
tensive a power with the president. 

It follows then from all these explanations 

u 2 
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that, besides the principal question, it is often 
'indispensable to present to the jury a collate- 
ral one, and still more all the questions flow- 
ing from circumstances which the law^ has 
considered as aggravating. Will it then appear 
surprizing that they should be occasionally 
plunged into a labyrinth of perplexity, espe- 
cially when we reflect that they are instructed 
that the punishment will be irrevocably mea- 
sured by their affirmative declarations; and 
consequently that they will endeavour so to 
combine their answers as to draw on the cul- 
prit a chastisement not more rigorous than he 
really deserves? 

What a wide difference between all these 
difficulties and the guilty or 7iot guilty of the 
English jury, which is always returned after a 
deliberation of two or three minutes! Is it 
impossible then to bring back our s to the same 
simplicity ? 

The first step to effect this will have been 
already taken when the judges shall be allow- 
ed, as I have previously proposed, the power 
of mitigating the punishment; because then 
the jury will no longer have cause for recurring 
to uncertain calculations ; and may confident- 
ly rely on the equity of the judges as to the 
degree of chastisement to be inflicted on the 
culprit. 

Henceforth our duty would be to present to 
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the jury one comprehensive question, as to an^ 
English jury ; and to aim at so framing it thart 
they may answer by a single word, yes or wo,' 
making that embrace at once all the points of 
the case, that is, the principal and collateral 
question, as well as all the aggravating circum- 
stances. With them should be left, as in- 
England, the power of dividing the question. * 

The following is the way in which I would 
propose to word it : Is the prisoner principal 
or accessary in a robbery^ or an attempt at 
aggravated robbery ? . , 

This word aggravated would contain within 
it all the circumstances considered by the law 
as aggravating ; but in the case where the cir- 
cumstance would incur by itself a punishment 
of a particular nature, as in fraud or forgery, 
then such circumstance would be enounced in 
precise terms, and the question would be con- 
ceived as follows : 

Is the prisoner principal or accessary in a 
robbery or of an attempt at robbery by the aid 
of fraud ? 

It would be the president's duty afterwards 
to explain to the jury what is meant in law by - 
accessary^ attempt^ frauds Sfc. 

The jury would therefore have only to an- 
swer the question in one of these two manners : 
Yes, the prisoner is guilty; or else, Noj the 
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prisoner is riot guilty. Where they should con- 
sider the robbery proved, but unaccompanied 
by any aggravating circumstance, they would 
answer : Yes^ the prisoner is guilty of a rolh 
kery not aggravated. 

The trial would then be reduced to this : the 
Qlerk would merely inform the jury of the 
crime charged against the prisoner ; the king's 
advocate would briefly detail the circum- 
itanees of the case, which would be an advan- 
tageous substitute for the reading of the act of 
accusation or indictment, on most occasions 
unintelligible to the jury ; he would then exa- 
mine successively all the witnesses for the pro- 
secution; the prisoner's counsel, in his turn, 
would question the witnesses for the defend- 
ant; and all the witnesses would be cross- 
examined by the counsel on both sides; the 
latter should be expressly forbidden to draw 
any inferences before the jury from the evi- 
dence, either for or against the prisoner. This 
business would be left to the president in his 
recapitulation, which should immediately fol- 
low the examination of the last witness. The 
jury would afterwards form their opinion by 
gathering round their foreman, unless they ex- 
pressly requested to withdraw to their roon\ to 
deliberate. Their verdict should be returned 
by a majority of eight to four. 
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It remains now onjy to provide for the case 
where the difficulty consists not merely in th^ 
question of f^ct, but also in that of law, that 
is, in knowing whether the charge constitutes 
a crime punishable in law. Such a case &er 
quently occurs with respect to aggravating 
circumstances: and occasionally, too, and 
with a great deal more importance, in some 
instances of fraud, where the prisoner adinitsi^ 
the charge, but maintains, and not withojut 
plausibility, that it is a crime comprized m 
none of the cases provided for by the code,^^ 
This happens when an individual is accused 
of having affixed to a note an imagins^ry^ signa- 
ture» and in tendering it as the real signature 
of a person actually existing ; or when he in 
accused of having entered into an obligation 
before a notary, under a false name, by saying 
he was unable to write. Such questions arei 
at present agitated before the jury, betweCTb 
the advocate-general and the prisoner's coun- 
sel ; but were all arguments suppressed, as i 
have proposed, the jury would not only feel it 
impossible to resolve all the difficulties! jusib 
mentioned, but would not even be aware of 
their existence. On the other hand, were the 
counsel allowed to argue the point of law be-» 
(ore the jury, it is plain that, under this prcr. 
teit, they would in all cases seize the oppor-f 
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tunity of arguing the fact : and thus all the ad- 
vantages of the new mode of procedure which 
I have suggested would vanish. A remedy then 
must be sought for this inconvenience, and this 
I think may be found in the practice adopted 
in EUigland on such occasions. 

The jury, as we have seen, have also to de- 
cide on the question of law, but they are not 
absolutely obliged to do this, as in France. 
If, after the brief observations addressed on 
this subject to the judge by the prisoner's 
counsel, or after the explanations which the 
judge may have given in his recapitulation, the 
point of law appears to them of easy solution, 
they return a general verdict^ which at once 
includes both fact and law ; if, on the other 
hand, they conceive themselves incompetent 
to decide, they merely return a special verdict j 
in the form described in page 100, that is, de- 
clare the prisoner guilty or not guilty, accord- 
ing as the charge may or may not appear to 
the judge a crime in law. 

Can we not adopt nearly the same prociess ? 
and, to spare our juries the trouble of drawing 
up this special verdict, a task always very 
difficult, may not all their verdicts be consi- 
dered special^ that is, returned solely in the 
supposition that the court will decide whether 
the fact imputed to the prisoner constitutes 
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the crime foreseen by law ; and consequently 
the prisoner's counsel, and the attorney-gene'-^ 
rai be allowed to argue the point of law before 
the court? 

A twofold advantage would result from «uch 
a system: 1st, there would be no further appre- 
hension of the discussion of the fact being 
mixed up with the point of law ; and 2dly, none, 
but the most important legal questions would 
be agitated, and on which there would be a 
r^ular series of adjudged cases, which would 
supply, on all points, the imperfections or 
omissions of the code. It is understood that,^ 
in no case, can there be a question of submit- 
ting to the decision of the courts those questions 
of law which, from peculiar circumstances, 
have been expressly reserved for the decision 
of juries, such as ascertaining if any particu*- 
lar work ought or ought not to be considered, 
libellous. Such questions will continue to be 
argued before them between the prisoner's 
counsel and the attorney-general. 

This way of deciding questions of law may 
in the present day appear incompatible with 
the existence of the Chamber of Accusation. 
There would indeed be something contrary to 
the hierarchy and harmony .of the powers, to 
try afresh by a court of assize composed of 
live counsellors, or more commonly of one 
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oounsellor and four judges of first instance^ a 
question of law, which shall have been already 
decided by the chamber of accusation of the 
royal court, composed invariably of five cpun- 
96llors, But let it be remembered that Ijod^e- 
ly propose this mode of proceeding fcr ^ sys- 
tem in which the jury of accusation (or g^rand 
jury) should be re-established, and in, which, 
aonsequently there would appear to b^ no- 
^ng incongruous, in submitting to the revision 
of the judges a question of law which may 
have been decided by persons not trained to. 
the study of criminal jurisprudence. 
- To finish all that concerns the courts of as^ 
9ize, I will add fiirther, that I see no utility in 
their continuing composed of ^ye judges, as 
tiiey now are. The president (or chief justice) 
appears to me sufficient, as in England. The 
judges furnished as his assistants, doubtless for 
forensic dignity, having no sort of duty to per- 
ibrm, are at a loss how to fill up their time, and 
seem overburthened with its weight. They 
read, yawn, twist about on their seats, and, in 
such a state of impatience and lassitude^ are 
iU adapted to fulfil the object proposed in their 
co-operation. Nor do I think that the power 
of moderating the punishment, to be granted to 
the courts of assize, furnishes any particular 
reason for preserving them in their present 
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state; on the contrary, I am of opinion that 
the responsibility which would weigh on th^ 
president, were he single, would offer a more 
solid assurance of wisdom and moderation in 
the exercise of the new power to be confided 
to him, than that resulting from the unioB 
of the four judges to be continued as hi9 
adjuncts. 

But for the future it would be requisite to 
bestow the most scrupulous attention in the 
choice of presidents ; and no longer to confide 
indiscriminately to all the members of the royal 
courts a duty which demands ready con^ 
ception, firmness of character, and a facility of 
elocution, qualities rarely fpund united. From 
each court ought to be selected a certain num? 
ber of magistrates who should be specially 
employed in presiding in the assize courts^ 
ivithin their jurisdiction ; or a particular body 
of magistrates should be set apart, consisting 
of about forty members, charged with presiding 
in all the assize courts of the kingdom. 

A few words now on the composition of the 
jury. 

What is the trial by jury ? — the trial by tha 
country. The English term the jurors the 
country of the prisorier : which country you are^ 

Now, in what kind of jurors can a prisoner 
see the representatives of his country? This 
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can only be in a determinate number of his 
countrymen selected indifferently^ as Black- 
stone says, from those declared by law capa- 
ble of exercising the functions of jurors. If 
Aerefore the selection of jurors summoned to 
the service of the assizes is left to the discre- 
tion of any authority whatsoever, whether ad- 
ministrative or judicial ; or if this authority 
should possess indirect means of influencing 
it, either by eliminations or reductions, the pri- 
soner can no longer see his country in them, 
that is, the chance assemblage of all the opi- 
nions prevailing in it. He sees in them none 
but judges placed over him by a man in the 
interest of his own power, his own political 
opinion, or his own private passions. It were 
better to have irremovable judges. 

These principles strike me as so self-evident, 
that it seems impossible to depart from them 
without impairing the essential character of the 
institution of the trial by jury ; and if the go- 
vernment still finds difficulty in adopting them, 
it is because its reason is blinded by the fear 
of losing one of the instruments which it thinks 
the most useful for the preservation of its au^ 
thority. Let it cast away all apprehension : it 
will be neither less powerful nor respected, for 
freely renouncing every kind of influence over 
the administration of criminal justice. 
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, If then it be indispensable that the person9 
who make a part of the general juyy list of 
their department should enter only by ballot 
on the list of sessions of the assize courts, amil 
should all be put down, each in turn, it ig 
likewise evident that the general lists should 
be so made out that all, or at least the greater 
majority of those, impannelled, be capable of 
comprehending the importance and nature of 
the duties confided to them. 

But how ascertain the capacity of those 
ivho are to be inserted in the general list ? 
Whom are we to makd umpires of the know- 
ledge and probity of each individual, wh,p 
must moreover possess the other required 
qualifications? Are they to be prefects, coun- 
sellors of the prefecture, members of the elec- 
toral college, magistrates ? I still see in these 
various public officers none but men more or 
less dependent on government, and in whose 
eyes the most convincing mark of intelligence 
would always be a participation in their own 
political opinion. 

I should prefer then seeking my presump^ 
tions of capacity in the source to which wp 
apply in the case of determining .what persons 
are fit to be deputies or electors, namely, in 
property, because it is this which presents the 
greater probability of education^ and conse- 
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ipiently of knowledge and integrity. But I 
would take prc^rty as my criterion, once 
cmly, and for want of a better guide, and it 
would be my aim, for the future, to find one 
less hazardous. 

I should fix then the number of jurors ne- 
cessary for each department according to its 
population and the number of sessions com- 
monly held within it. This number would be 
from six hundred to three thousand six hun- 
dred. 

I would afterwards distribute the number of 
jurors determined for each department among 
all its several districts, according to their re- 
fiqpective wealth and population ; and to make 
up the number, I would summon, for the first 
time, such as paid the largest amount of rates 
in those districts. The district lists being thus 
formed, my plan would be that, for the fixture, 
the nomination to all places becoming vacant 
should belong to the jurors themselves of those 
districts, who should select, to supply them, 
such as they might deem the fittest, without 
demanding any specific condition of eligibility ; 
ib order that every one who was capable might 
be named, in whatever station fortune might 
have placed him. It appears to me that in this 
manner we should make sure of having none 
but jurors on whose integrity, knowledge. 
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and above all, on whose independence, ther^ 
could not arise the remotest doubt. 

If any inconvenience should eventually b* 
experienced, by granting to the juror» them^ 
selves the right of nominating to the three or 
four places which might fall vacant, yearly, ii 
their number ; and there should exist a perse* 
vering obstinacy in thinking the concession of 
this right calculated to make the jury of eacb 
department a species of aristocratic corpora* 
iion liable to prove accessible to private pre^^ 
judice, the office might be conferred on the 
electors of each district, who might be assemt 
bled for this purpose on a fixed day in the 
year. If there be really no other intention 
but the exclusion from the jury, of those inca^ 
pable of performing its duties, it must be bU 
lowed that the electors of each district, by theii^ 
knowledge of the men with whom they are in 
habitual intercourse, are at least as welladapt« 
ed as the prefects to select jurors of probity 
and intelligence, and we should attain the end 
desired without the interference of authority^ 
an interference to be avoided with the utmost 
care in an institution having for its chief object 
the repression of an undue exercise of power. 

Whether this or any other means be adopted 
of making up the general lists, let us neverthe- 
less examine in what way we should take fromf 
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them the names of the jurors who are to com- 
pose the pannel for the sessions, and likewise 
in what manner the names of the jury of trial 
ure to be obtained from the latter. 
'\ . Let us not forget that here lies the important 
point, on which turns the whole independence 
X)f criminal justice; for in whatever way the 
general lists be formed, we cannot help seeing 
liiat, if we give the prefects or any other 
functionary the right of making up the lists for 
the sessions, they would find in the general 
lists as many as they require to serve their 
passions or espouse their resentment. 

It is to avoid this danger that I have said 
"we ought to have recourse to ballo.t. . But 
:iirhat measures shall we adopt to collect its 
decrqes? Who wiH be found the incorrupt 
ioinisters of that easy divinity 1 Who is igno- 
rant of the impudence with which its oracles 
have, to the present day, been dictated to it ? ; 

Let us seek then a mode of drawing that 
j^hall be secure from all corrupt interference of 
the public ofiicer who may have to perform 
this duty. 

. I would propose the following : 
. There should be a book in which the name^ 
of all the jurors of the department should 
be written indifferently, or in alphabetical 
order; this book should consist of as many 
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pages as there are jurors required for the &erh 
vice of each session, each page should contaia 
the same number of names, with the exception 
of the last, which should contain, in addition^ 
the surplus names remaining over after the divi^ 
sion of. the general number of the jurors of the 
department by the number of pages of which the 
book is to be composed. The names of all the 
jurors are to be numbered in the same manner 
in each page, from number owe down to the 
last number of the page. 

This book to be piinted and sent to ea(^ 
juror. 

The drawing should take place at the pub^ 
lie audience of the court of first instance, after 
having been announced a fortnight previously 
by public posting-bills. It should be made hy 
the president of this court, in presence of th€ 
prefect, and of all such jurors as chose to be 
present ; and should take place in the manner 
following. 

An urn should be placed openly on the pre^ 
isident's table, containing as many numbers ad 
there are names in each page of the jury-book; 
the president should draw one of these num- 
bers, and the name of the juror corresponding 
in the first page with this number, should be 
the first juror for the session. The number to 
b^ afterwards replaced in the urn, and the 

X 
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drawing proceed, in the same manner, of the 
second, third, and successively of all the pages 
of the jury-book, with the exception of the last, 
for which a distinct drawing should be made, 
adding in the urn the amount of numbers equal 
to the number of names of this page. As a 
further precaution, it might be ordered, that 
the president, before opening the number 
drawn from the urn, should request some one 
present among the spectators and unconnected 
with the judicial order, to tell him the page to 
which the drawn ticket referred, 

Let us take an example to show the simpli- 
city of this mode of drawing, and suppose eight 
hundred and seven jurors in the department. 

The jury-book should contain thirty-six 
pages, (thirty-six being the number of jurors 
required, according to the regulation of the 
code, for the service of each session,) and each 
of its pages twenty-two names, with the ex- 
ception of the last, on which should be put 
down the fifteen names remaining over after 
the division of the general number of the jurors 
of the department by thirty-six ; which would 
increase to thirty-seven the particular number 
of jurors of that page. 

All the names of the jurors should be num* 
bered on each page, from one to twenty-two. 

The urn would therefore contain twenty- 
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two numbers. The president would draw one ; 
and before opening it, he would request one of 
the spectators to fix upon a page of the jury- 
book, with the exception of the last, iPage 
seven is selected; the president opens the 
number, and finds nineteen: well then, the 
nineteenth juror of the seventh page is the first 
juror of the session. The president then re- 
stores the number into the urn, shakes up the 
tickets, and draws a second : another page is 
fixed on, and the juror corresponding in this 
page with the number drawn is the second 
juror of the session, and so on for the first 
thirty-five pages. With respect to the last, 
there should be added in the urn fifteen num- 
bers, fi-om twenty-two to thirty-seven, in order 
to include the number of jurors contained in 
this page ; and out of these thirty-seven num- 
bers, the president, or one of the by-standers, 
(as a set-ofF for being confined to this page 
without a choice, as in the preceding instances,) 
should draw a number indicating the juror in 
this last page who should complete the list for 
the session, 

I am much mistaken if this mode of drawing 
would be susceptible of any kind of improve- 
ment. It would also afford a ready check 
against a juror's being re-summoned before his 
turn of duty came round ; for, after each draw- 
ing, care would be taken to make a memoran- 
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;dum by th^ side of the juror's name, on the 
page where he was entered, of the year in 
J«frhich he served, so that if his name should 
'happen to be pitched on in a subsequent draw- 
ing, before the lapse of years prescribed by 
law, it would merely be necessary to draw 
another number for the page indicated. 

As to the drawing of the jury of trial, sub- 
ject at present to so many abuses, from the 
iittle scruple of some presidents of assizes 
in arranging the names of the jurymen in 
the urn, that the best informed and most expe- 
rienced may always come up first, it might be 
arranged, to prevent such contrivances, whe- 
ther innocent or not, that the president,, for the 
•future, should draw only the name of the first 
juryman, by whom should be drawn the names 
of his eleven colleagues. 
, Provision should also be made in case the 
Slumber of jurors declared necessary for draw- 
ing the jury of trial should be deficient. 
Thirty is the amount fixed at present, and the 
iBtatute prescribes that in case a less number 
should come forward at the calling over the 
names, the deficiency is to be supplied by a 
fresh drawing made by the president, out of 
such inhabitants of the commune where the 
court of assize is sitting, whose names are re- 
gistered in the general jury list. Were this 
mode to be strictly followed, the first day of 
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the session would scarcely be sufficient to find 
substitutes for such as had made default : for 
the majority of those on whom the chance felly 
might not be in the town, or at least at home» 
when the messenger came to announce their 
being called on. Such likewise (and unhap* 
pily there are too many) as might have a parti- 
cular repugnance against duties of this nature^ 
would contrive to secrete or absent themselves 
on the day for opening the assize court, and 
the whole morning might be spent in drawings 
and re-drawings, and in running from house to 
house to find a juror. Necessity has therefore 
given rise to a miserable expedient. An un- 
derstanding is entered into beforehand with 
some inhabitants less scrupulous than otherd, 
with whom an agreement is made that their 
names shall be drawn if any further ballot hs^)- 
pens to be requisite. They come forward, in 
consequence, in court, on the day the assize is 
opened, with the other jurors, to replace the 
defaulters. But it must not be imagined that 
Such a favour is granted gratuitously ; they, in 
turn, stipulate, that they shall be rejected by 
the public officer whenever they happen to be 
drawn, or, in other words, be dispensed, from 
every duty but that of appearing at the calling 
over of the first jury. 

Such are the consequences inevitably result- 
ing from laws too absolute, which never allow 
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tbe most trifling matter to be left to the dis- 
cretion of any one. It is no doubt right that 
all the jurors summoned should be present, or 
that, in the event of absence, a sufficient num- 
ber should still remain to enable the attorney- 
general and the accused to make their chal- 
lenges. But where is the absolute necessity 
for being tied down to this number, or for not 
proceeding to the ballot with less, when the 
prisoner and attorney-general give their con- 
sent? 

These embarrassments might be rendered 
still less frequent, were a greater difference 
established between the number of the jury 
summoned, and that necessary for the ballot. 
The number of six jurors, out of thirty-six, 
which the law has, as it were, granted for all 
causes of absence that may prevent the jurors 
from arriving at their post, is insufficient; it 
should have been fixed at twelve or fifteen in 
forty-eight : in this case the drawing of the jury 
of trial would have been but rarely impeded. 

Finally, if the number of jurors considered 
indispensable to commence business were de- 
fective, and the prisoner or attorney-general 
demanded its completion, instead of making a 
fresh drawing, which is always illusory, among 
all the inhabitants of the place where the court 
of assize is sitting, entered on the general jury 
list of the department, the readier way would 
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be to take such as might be in court, or in lAne 
neighbourhood. It is thus that the English 
proceed in like case, by means of their tales. 

Why, too, that obligation for drawing a jury 
for each cause ? What is to prevent one ge- 
neral arraignment, as in England, of all the 
prisoners whom it is presumed possible to try 
in. the course of a morning; and drawing for 
the whole, and in their presence, twelve unex- 
ceptionable jurors? These twelve should, lik^ 
the judges, go through the morning's business, 
and two or three supplementary jurors might 
be in readiness to supply such as might be fa- 
tigued. Much valuable time, now passed in 
placings and displacings, would thus be saved; 
These remarks may appear somewhat minute, 
but they are of great importance in practice^ 
The institution of the trial by jury depends 
more than is supposed on their application, 
and on the rapidity given to the judicial pro- 
cess. 

There remain many other very important 
observations to make on our code of criminal 
procedure, wliich the limits of this chapter pre- 
vent me from offering. I have merely pointed 
out the most urgent, and contented myself with 
showing in what manner we might adopt some 
forms of the English process that appear more 
expeditious and more in harmony, than our 
actual institutions, with the daily increasing 
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mildness of our manners. The greatest fault 
of our criminal process consists in the number- 
less difficulties with which it is accompanied : 
the languor resulting from the slowness of its 
progress operates both on judge and jury, and 
excites in the latter an invincible abhorrence of 
their duty. Add to this, the inconveniencies 
of long absence, the expenses of their stay, the 
want of employment for their evenings in a 
strange town, and the alarm caused in their 
consciences; and all astonishment will cease 
at their disinclination to arrive at their post. 

But abandon this cumbersome and fatiguing 
system ; curtail and simplify the process ; let 
the conviction of a jury be no longer shaken by 
artful speeches ; let no positive law, by its se- 
verity, and inflexibility, be an obstacle to a free 
delivery of their verdict; let case after case 
come on in rapid succession ; abridge the ses- 
sion to three or four days ; and we shall see the 
French resume for the trial by jury the enthusi- 
asm displayed for it in the early days of its in- 
stitution ; they would regard it as one of their 
proudest privileges, and perform its duties with 
the same zeal, the same courage, and the same 
independence as their neighbours. 

THE END. 
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